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THE U.N. OIL-FOR-FOOD PROGRAM: THE
INEVITABLE FAILURE OF U.N. SANCTIONS

TUESDAY, APRIL 12, 2005

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON NATIONAL SECURITY, EMERGING
THREATS, AND INTERNATIONAL RELATIONS,
COMMITTEE ON GOVERNMENT REFORM,
Washington, DC.

The subcommittee met, pursuant to notice, at 11 a.m., in room
2247, Rayburn House Office Building, Hon. Christopher Shays
(chairman of the subcommittee) presiding.

Present: Representatives Shays, Kucinich, Duncan,
Ruppersberger, and Lynch.

Staff present: Lawrence Halloran, staff director and counsel,
Thomas Costa, professional staff member; Robert A. Briggs, clerk;
Andrew Su, minority professional staff member; and Jean Gosa,
minority assistant clerk.

Mr. SHAYS. A quorum being present, the Subcommittee on Na-
tional Security, Emerging Threats, and International Relations
hearing entitled, “The U.N. Oil-for-Food Program: The Inevitable
Failure of U.N. Sanctions” is called to order.

The Oil-for-Food Program was destined to degenerate into com-
mercialism and corruption. As the humanitarian adjunct to a pro-
longed and notoriously leaky United Nations sanctions regime
against Iraq, the Oil-for-Food Program inherited the habits of se-
crecy and self-interest that undermined international efforts to con-
tain Saddam Hussein from the start.

Within days of adopting Security Council Resolution 661, impos-
ing comprehensive economic sanctions on Iraq after the 1991 inva-
sion of Kuwait, the committee formed to enforce the U.N. mandate
began to receive requests from Member States for exceptions and
waivers. Over the next 4 years, proposals to ease rather than en-
force the sanctions would dominate deliberations of the so-called
661 Committee, which consisted of all permanent and rotating Se-
curity Council members.

But few governments beside the United States and the United
Kingdom consistently reviewed the growing volume of trade propos-
als. Others, over time, appeared to tire of the effort, choosing eco-
nomic gain over continued political cost. Saddam and his would-be
trading partners intentionally swamped the panel with waiver pro-
posals they knew would never be granted in an effort to portray
the sanctions as both inhumane and unsustainable.

The U.N. was at war with itself. Despite Security Council direc-
tives, some U.N. agencies resisted sanctions enforcement as anti-
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thetical to the institution’s neutrality and humanitarian mission.
Other U.N. sanctions regimes had foundered when dictators ex-
ploited this ambivalence by redirecting the intended coercive im-
pacts of economic strictures onto oppressed civilian populations. It
was a lesson Saddam learned well and followed.

So it should have been of no surprise to anyone familiar with the
dynamics of the 661 Committee that the Oil-for-Food Program
weakened rather than strengthened the Iraq sanctions as an alter-
native to armed conflict. According to the Duelfer Report, the pro-
gram “rescued Baghdad’s economy from a terminal decline created
by sanctions. The Regime quickly came to see that the Oil-for-Food
Program could be corrupted to acquire foreign exchange both to
further undermine the sanctions and to provide the means to en-
hance dual-use infrastructure and potential WMD-related develop-
ment.”

Sitting on the 661 Committee, a blind man could have seen that
outcome was inevitable. But for too long, we ignored the sordid re-
alities of a U.N. security council mired in Saddam’s anti-sanctions
propaganda and the unseemly pursuit of commercial interests by
some Member States.

Our purpose today is to help lift the shroud of secrecy that still
blocks a complete view of the Iraq sanctions and the Oil-for-Food
Program. Access to most U.N. records on these programs continues
to be restricted. But thanks to Dr. Paul Conlon and the University
of Iowa Library, summary minutes of the 661 Committee meetings
from 1991 through 1994 and other U.N. documents are on the pub-
lic record. They contain pointed references to Saddam’s recal-
citrance, to the scams and forgeries that became Oil-for-Food
vouchers and kickbacks, to a U.N. bureaucracy ill-suited to complex
trading regulation and to a Security Council politically unwilling to
confront any of it.

Testimony today by our witnesses will provide unique perspec-
tives on U.N. deliberations and bring additional transparency to a
process that grew fetid in secrecy. We appreciate their time and ex-
pertise as we consider the origins and implications of the Oil-for-
Food scandal.

[The prepared statement of Hon. Christopher Shays follows:]
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Statement of Rep. Christopher Shays
April 12, 2005

The Oil-for-Food Program (OFFP) was destined to degenerate into
commercialism and corruption. As the humanitarian adjunct to a prolonged
and notoriously leaky United Nations (U.N.) sanctions regime against Iraq,
the OFFP inherited the habits of secrecy and self-interest that undermined
international efforts to contain Saddam Hussein from the start.

Within days of adopting Security Council Resolution 661 imposing
comprehensive economic sanctions on Iraq after the 1991 invasion of
Kuwait, the committee formed to enforce the U.N. mandate began to receive
requests from Member States for exceptions and waivers. Over the next four
years, proposals to ease rather than enforce the sanctions would dominate
deliberations of the so-called “661 Committee” which consisted of all
permanent and rotating Security Council members.

But few governments beside the United States and the United
Kingdom consistently reviewed the growing volume of trade proposals.
Others over time appeared to tire of the effort, choosing economic gain over
continued political cost. Saddam and his would-be trading partners
intentionally swamped the panel with waiver proposals they knew would

never be granted in an effort to portray the sanctions as both inhumane and
unsustainable.
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The U.N. was at war with itself. Despite Security Council directives,
some U.N. agencies resisted sanctions enforcement as antithetical to the
instifution’s neutrality and humanitarian mission. Other U.N. sanctions
regimes had foundered when dictators exploited this ambivalence by
redirecting the intended coercive impacts of economic strictures onto
oppressed civilian populations. It was a lesson Saddam learned well.

So it should have been no surprise to anyone familiar with the
dynamics of the 661 Committee that the Oil-for-Food Program weakened,
rather than strengthened, the Iraq sanctions as an alternative to armed
conflict. According to the Duelfer Report, the program “rescued Baghdad's
economy from a terminal decline created by sanctions. The Regime quickly
came to see that ... [the Oil-for-Food Program] could be corrupted to
acquire foreign exchange both to further undermine sanctions and to
provide the means to enhance dual-use infrastructure and potential WMD-
related development.”

Sitting on the 661 Committee, a blind man could have seen that
outcome was inevitable. But for too long we were all blind to the sordid
realities of a U.N. Security Council mired in Saddam’s anti-sanctions
propaganda and the unseemly pursuit of commercial interests by some
Member States.

Our purpose today is to help lift the shroud of secrecy that still blocks
a complete view of the Iraq sanctions and the Oil-for-Food Program. Access
to most U.N. records on these programs continues to be restricted. But
thanks to Mr. Paul Conlon and the University of lowa Library, summary
minutes of 661 Committee meetings from 1991 through 1994 and other U.N.
documents are on the public record. They contain pointed references to
Saddam’s recalcitrance, to the scams and forgeries that became Qil-for-Food
vouchers and kickbacks, to a U.N. bureaucracy ill-suited to complex trade

regulation and to a Security Council politicaily unwilling to confront any of
it.

Testimony by all our witnesses will provide unique perspectives on
U.N. deliberations and bring additional transparency to a process that grew
fetid in secret. We appreciate their time and expertise as we consider the
origins and implications of the Oil-for-Food scandal.
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Mr. SHAYS. At this time the Chair would recognize the ranking
member, Mr. Kucinich.

Mr. KuciNIiCH. Mr. Chairman, thanks for holding this hearing. 1
appreciate it very much.

I want to welcome all the witnesses and appreciate your partici-
pation.

I feel very strongly that the debate in Congress, the effect that
it might be having on the United States, I'm deeply troubled by the
fact that many Members on the other side of the aisle have already
reached a conclusion before all the facts have been presented. Last
week, the Senate voted along party lines to reduce U.S. funding for
U.N. peacekeeping activities as punishment for the mismanage-
ment of the Oil-for-Food so-called scandal. Critics have already
called for the resignation of Secretary General Kofi Annan. They
have attacked Paul Volcker’s investigation before he has even
issued his final report.

They want the U.N. to dissolve and stop resisting the adminis-
tration’s foreign policy goals. To do this, the White House nomi-
nated the most simplistic critic of the United Nations they could
find, John Bolton, as our next Ambassador. He’s famously used
dismissive rhetoric of the international body, once claimed if you
lopped the top 10 stories off the 38-story Secretariat building, it
wouldn’t make a bit of difference.

At his Senate confirmation hearings yesterday, he failed to show
a thorough understanding of the international body, a respect for
the U.S.” binding obligations under international law, something
this administration seems to have a serious problem with, and
failed to show respect for the sovereignty of other nations.

Sadly, there were indeed mistakes made in the administration of
the Oil-for-Food Program and in some instances, corruption by in-
dividual U.N. officials. The Secretary General himself could have
been more forthcoming about his role.

But let’s step back for a minute, and instead of pointing fingers,
let’s remind ourselves who and what the United Nations is. The
United Nations is a multi-lateral organization composed of its
Member States, and by far the most influential Member State con-
tinues to be the United States. We have a permanent seat on the
security council, we have the largest mission of any country at the
United States. We provide the most funding for U.N. programs. We
review and have veto power over every single substantive decision
made by the Secretary General and the U.N. Secretariat, including
those made by the Oil-for-Food Program.

Even former Secretary of State Colin Powell admitted that the
United States is partially to blame, when he stated that recently,
“The responsibility does not entirely on Kofi Annan, it also rests on
the membership and especially on the Security Council. And we are
a member of the Security Council, it was the Security Council that
had the responsibility for the day to day management of the pro-
gram.”

The Oil-for-Food Program was not a failure. And any attempts
to characterize it as such is flat-out wrong and distorts the facts.
The humanitarian program achieved its goals, which were to keep
the Iraqi people from starvation. Caloric intake increased and com-
municable diseases declined significantly among the Iraqi popu-
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lation. The program halved malnutrition among children, eradi-
cated polio, improved access to fresh water, public transportation,
electricity, cleared minds, helped rebuild schools, clinics, housing
and other infrastructure.

We should be taking credit for the enormous success of the pro-
gram, not pointing to it as an example of the U.N.’s shortcomings.
In this case, the U.N. was dealt a lousy hand. Members of the Se-
curity Council differed on their support for sanctions and support
for the Iraqi government. Sanctions weren’t supposed to last for a
decade. They did so only because the United States kept pushing
for them while inspectors looked and looked for a WMD program.

The program was forced to make compromises with the corrupt
regime of Saddam Hussein, allowing it to choose its own contrac-
tors. No one disputes that Saddam Hussein used every method at
his disposal to bribe officials, smuggle oil, subvert and avoid sanc-
tions and deceive the world in order to maintain a stranglehold on
Iraq. We're all concerned at the alleged abuse of the program, from
kickbacks and over-pricing of Oil-for-Food contracts.

I'm particularly disappointed that we were complicit in the Pro-
gram’s failure by allowing Saddam Hussein to sell $8 billion worth
of oil to Jordan, Turkey, Egypt and Syria in violation of the very
sanctions we pressed to impose, money that could have been spent
to better the lives of the Iraqi people. Before we go around blaming
the United Nations, let me remind you that three administrations,
both Democrat and Republican, said nothing about kickbacks and
scanned each and every contract for dual-use items. Sixty U.S. offi-
cials were employed to scrutinize each and every contract. We
placed holds, we delayed contracts, but never once did we use our
veto power to stop a contract because of pricing concerns.

We share responsibility with the Secretariat for allowing the
abuses that occurred. Mr. Chairman, our job as congressional over-
seers requires us, may require us to throw stones, but we live in
a glass house. Let us not forget that the U.N. Oil-for-Food Program
became the Development Fund for Iraq in November 2003, and was
then turned over to the U.S.-led Coalition Provisional Authority.

According to the Special Inspector General for Iraq, Stewart
Bowen, Jr., however, the Coalition Provisional Authority could not
account, could not account for nearly $9 billion in Iraqi reconstruc-
tion funds distributed in less than a year. And as we learned in our
subcommittee hearing last month, nobody in the White House, the
State Department or the Pentagon is even looking into this missing
money. Where is the outrage? Why aren’t there multiple commit-
tees looking into this scandal? Why hasn’t the subcommittee called
CPA head Paul Bremer to account for the $9 billion?

This is what this oversight committee should be investigating.
U.S. mismanagement, U.S. waste, U.S. fraud, and U.S. abuses.
Notwithstanding, Mr. Chairman, I'm pleased to learn that you
have agreed to hold such a hearing in June and that you have con-
tinued to work with the minority in asking for revealing docu-
ments.

As I conclude, I want to say that last month, another report was
published which further destroyed what little credibility the United
States has left at the United Nations. The bipartisan report of the
Presidential Commission on Intelligence Capabilities of the United
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States Regarding Weapons of Mass Destruction under the direction
of former Judge Silberman and former Senator Robb stated that
most of our intelligence about Iraq’s WMDs was “dead wrong.”
Iraq’s unmanned aerial vehicles pose no threat, they had no mobile
biological weapons laboratories, aluminum tubes were not used to
make centrifuges for the enrichment of uranium. These are the ex-
amples pointed to as evidence by Secretary Powell in his address
to the United Nations, where he said, every statement I make
today is backed by sources, solid sources, not assertions, what we'’re
giving you are facts and conclusions based on solid intelligence.

So Mr. Chairman, as we go into these hearings, let’s dismiss the
hypocrisy. Some in the administration take a holier than thou pose,
more holier than thou than the Vatican, without the credibility of
the Vatican sponsor. We still don’t know all the details of what
happened with Oil-for-Food. Let’s give Mr. Volcker an opportunity
to finish the investigation, let’s help further, not hinder, the much-
needed institutional reforms that Secretary General Annan is at-
tempting to make at the United Nations, and let’s find an Ambas-
sador to the U.N. who will inspire the body, not denigrate it.

The U.N. is not perfect, but it still needs the leadership and sup-
port of its most powerful member. Let’s all work together to solve
the many problems that still face Iraq. The U.N. needs to move in-
volved in Iraq, not less. Thank you, Mr. Chairman. Welcome to the
experts. I yield back.

[The prepared statement of Hon. Dennis J. Kucinich follows:]
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Statement of Rep. Dennis Kucinich
Ranking Minority Member
House Subcommittee on National Security, Emerging
Threats and International Relations
Committee on Government Reform
U.S. House of Representatives

Hearing on “Qil-for-Food: The Inevitable
Failure of U.N. Sanctions”

April 12, 2005

Good morning, Mr. Chairman. Thank you for holding this
hearing. I would like to welcome all of the witnesses for appearing
before the committee today, and for helping us clarify some of the
many misconceptions that exist about the United Nations and the
Oil-for-Food Program.

I feel very strongly that the debate that the Congress is
having on the role of the United Nations is an important one. But,
I’'m deeply troubled by the fact that many members on the other
side of aisle have already reached a conclusion before all the facts

have been presented.
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Last week, the Senate voted along party lines to reduce U.S.
funding for U.N. peacekeeping activities, as punishment for
mismanagement of the Oil for Food “scandal.” Critics have
already called for the resignation of Secretary-General Kofi
Annan. They’ve attacked Paul Volcker’s investigation, before he’s
even issued his final report. They want the U.N. to dissolve and to
stop resisting this Administration’s foreign policy goals.

And to do this, the White House has nominated the most
simplistic critic of the United Nations that they could find, John
Bolton, as our next Ambassador to the body. He has famously
used dismissive rhetoric of the international body, as he once
claimed that if you lopped off the top 10 stories of the 38-story
Secretariat building “it wouldn’t make a bit of a difference.” At
his Senate confirmation hearings yesterday, Mr. Bolton failed to
show a thorough understanding of the international body, respect
for the U.S.’s binding obligations under international law, and

respect for the sovereignty of other nations.
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Sadly, there were indeed mistakes made in the administration
of the Oil-for-Food program, and in some instances, corruption by
individual U.N. officials. The Secretary-General himself should
have been more forthcoming about his own role and that of his
son.

But, let’s step back a minute and take a breath, instead of
pointing fingers at others. Let’s remind ourselves who and what
the United Nations is.

The United Nations is a multilateral organization composed
of its member states, and by far the most influential member state
continues to be the United States. We have a permanent seat on
the Security Council. We have the largest mission of any country
at the United Nations. We provide the most funding for U.N.
programs. We review and have veto power over every single
substantive decision made by the Secretary General and the UN.
secretariat, including those made regarding the Oil for Food
Program. Even former Secretary of State Colin Powell admitted

that the U.S. is partially to blame when he stated recently that,
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“The responsibility does not rest entirely on Kofi Annan. It
also rests on the membership, and especially on the Security
Council. And we are a member of the Security Council. It
was the Security Council that had the responsibility for the
day-to-day management of this program.”

The Oil for Food Program was not a failure, and any attempts
to characterize it as such is flat out wrong, and distorts the facts.
The humanitarian program achieved its goals, which were to keep
the Iraqi people from starvation. Caloric intake increased and
communicable diseases declined significantly among the Iraqi
population. The program halved malnutrition among children,
eradicated polio, improved access to fresh water, public
transportation, electricity, cleared mines, and helped rebuild
schools, clinics, housing, and other infrastructure. We should be
taking credit for the enormous success of the Program, not pointing
to it as an example of the U.N.’s shortcomings.

In this case, the U.N. was dealt a lousy hand. Members of

the Security Council differed on their support for sanctions and
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support of the Iragi government. Sanctions weren’t supposed to
last for a decade — they did so only because the U.S. kept pushing
for them while inspectors looked and looked for a WMD program.

The Program was forced to make compromises with the
corrupt regime of Saddam Hussein, allowing it to choose its own
contractors. No one disputes that Saddam Hussein used every
means at his disposal to bribe officials, smuggle oil, subvert and
avoid sanctions, and deceive the world in order to maintain his
stranglehold on the Iraqgi people.

We are all concerned at the alleged abuse of the Program,
from kickbacks and overpricing schemes of Qil-for-Food contracts.
I am particularly disappointed that we were complicit in the
program’s failure, by allowing Saddam Hussein to sell $8 billion
worth of oil to Jordan, Turkey, Egypt, and Syria in violation of the
very sanctions we pressed to impose - money that could have been
spent to better the lives of the Iraqi people.

Before we go around blaming the UN, let me remind you that

three Administrations, both Republican and Democratic, said
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nothing about kickbacks, and scanned each and every contract for
dual-use items. Sixty U.S. officials were employed to scrutinize
each and every contract. We placed holds, we delayed contracts,
but never once did we use our veto power to stop a contract
because of pricing concerns. We share responsibility with the
Secretariat for allowing the abuses that occurred here.
Mr. Chairman, our job as Congressional overseers may requires us
to throw stones though we live in a glass house. But let us not
forget that the U.N. Oil-for-Food Program became the
Development Fund for Iraq (DFI) in November 2003, and was
turned over to the U.S.-led Coalition Provisional Authority (CPA).
According to special inspector general for Iraq Stuart Bowen,
Jr., however, the CPA could not account for nearly $9 billion in
Iraqi reconstruction funds distributed in less than a year. And as
we learned at our Subcommittee hearing last month, nobody in the
White House, the State Department or the Pentagon is even

looking into this missing money.
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Where’s the outrage? Why aren’t multiple Congressional
committees looking into this scandal? Why hasn’t this
Subcommittee called CPA head Paul Bremer to account for the $9
billion? This is what this oversight committee should be
investigating — U.S. mismanagement, U.S. waste, U.S. fraud, and
U.S. abuses.

Notwithstanding, Mr. Chairman, I am pleased to learn that

you’ve agreed to hold such a hearing in June, and that you’ve
continued to work with the minority in asking for relevant
documents.

Last month, another report was published which further
destroyed what little credibility the U.S. has left at the United
Nations. The bipartisan report of the Presidential Commission on
the Intelligence Capabilities of the United States Regarding
Weapons of Mass Destruction under the direction of former Judge
Laurence Silberman and former Senator Charles Robb stated that
most of our intelligence about Iraq’s WMDs was “dead wrong.”

Iraq’s unmanned aerial vehicles posed no threat. They had no
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mobile biological weapons laboratories. Aluminum tubes were not
used to make centrifuges for the enrichment of uranium.

These are the examples pointed to as evidence by Secretary
of State Powell during his address to the U.N. in February 2003.
He stated,

“Every statement I make today is backed up by sources, solid

sources. These are not assertions. What we’re giving you

are facts and conclusions based on solid intelligence.”

So, Mr. Chairman, let’s not behave like hypocrites. We still
don’t know all the details of what happened with the Oil for Food
Program. Let’s all give Mr. Volcker an opportunity to finish his
investigation. Let’s help further, not hinder, the much needed
institutional reforms that Secretary General Annan, is attempting to
make at the United Nations. Let’s find an Ambassador to the U.N.
who will inspire the body, not denigrate it.

The U.N. is not a perfect organization, but it still needs the

leadership and support of its most powerful member. Let’s all
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work together to solve the many problems that still face Iraq. The
United Nations needs to be more involved in Iraq, not less.
Thank you, Mr. Chairman, and again, welcome to the experts

before us today. 1 yield back.
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Mr. SHAYS. I thank the gentleman.

Mr. Duncan.

Mr. DUNCAN. Thank you, Mr. Chairman, and thank you for call-
ing this hearing on this very important topic. First of all, I want
to commend you because no one has looked into this scandal more
than you have. Second, I want to commend you for the series of
hearings that you continually hold through this subcommittee into
many, many important topics, doing almost more with this sub-
committee than I've ever seen any chairman do with any sub-
committee in the Congress.

This Oil-for-Food scandal has been described by many people as
an unprecedented level of corruption. Most of the reports have said
it involves $10 billion worth of corruption, some reports have said
much more than that. I think the only reason that more people are
not horrified by this is probably because of something I heard the
very respected political analyst Charlie Cook say in a talk several
months ago, he said that he thought it was impossible for any
human being to comprehend any figure over $1 billion.

But $10 billion or $20 billion, whatever it might be, is just an
unbelievable, staggering amount of money. Apparently there is
going to be an effort to try to excuse some of this or in some way
justify it or gloss it over by saying that some good things were done
with some of the money that came through this program. I think
that’s ridiculous. How anybody can attempt to defend what has
gone on through this Oil-for-Food Program is beyond me.

And I think the people that are involved with this, in fact, the
entire United Nations should be ashamed and embarrassed about
this, but they probably aren’t, because it’s not money coming out
of their pockets. I think that’s the problem with so many things,
so many wasteful things that we do through the Federal Govern-
ment.

But I certainly hope we don’t have to sit here and listen to an
attempt to try to justify or gloss over what happened, and we don’t
have to listen to a lot of testimony about the good things that came
out of this program. With every penny that was spent through this
program, good things should have happened, and they didn’t. So we
need to, we don’t need to find out what went right in this program.
Everything should have been that way. What we need to find out
is what went wrong and why, and what’s being done about that to
correct that situation, so that this level of corruption, this level of
scandal, this unprecedented level, will not happen again.

Thank you very much.

Mr. SHAYS. I thank the gentleman very much.

I ask unanimous consent that all members of the subcommittee
be permitted to place an opening statement into the record and
that the record remain open for 3 days for that purpose. Without
objection, so ordered.

I ask further unanimous consent that all witnesses be permitted
to include their written statement in the record, and without objec-
tion, so ordered.

We have two panels. Our first panel is comprised of one individ-
ual, Mr. Thomas Schweich, Chief of Staff, U.S. Mission to the
United Nations, U.S. Department of State. Our second panel will
be Dr. Paul Conlon, Mr. Andrew Mack and Dr. Joy Gordon, who
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was reluctant to give me a high-five, even though she is a constitu-
ent and from Fairfield University. [Laughter.]

Witnesses were told, the purpose of the hearing is to examine the
U.N. Security Council management of the Iraqi sanctions and the
Oil-for-Food Program, and the implications of U.N. failure to main-
tain the integrity of the sanctions regime. Witnesses were asked to
provide their views.

Mr. Schweich, the State Department witness, was also asked to
address: one, the Department’s view of the Iraq sanctions in retro-
spect; two, the Department’s view of how the 661 Committee func-
tioned; three, the Department’s view of how possible future sanc-
tion regimes might work; and four, the status of ongoing Depart-
ment efforts to review and declassify U.S. Government reporting of
the Iraq sanctions and Oil-for-Food.

Let me say that there is much of what my ranking member said
that I happen to agree with. I don’t take the position that the Sec-
retary should resign. But what I do take, and I think the full com-
mittee takes this, that there needs to be transparency and that
Members shouldn’t be allowed to deny access to other Member
States and their elected officials to examine how their money was
spent and how their money was being used.

So at this time, Mr. Schweich, I would welcome you to stand so
we can administer the oath to you.

[Witness sworn. ]

Mr. SHAYS. And say to you that we have a 5-minute rule, but we
will roll it over another 5 minutes, we’ll stop you at 10. So if you're
somewhere between 5 and 10, that’s fine, you need to kind of put
the ball in play here. Bottom line is, what Mr. Kucinich and I
want, and what Mr. Duncan wants as well, we just want to under-
stand the truth of this program. Then we will disagree on what
those facts tell us. But we will have good information from you.

We appreciate your being here. The floor is yours.

STATEMENT OF THOMAS A. SCHWEICH, CHIEF OF STAFF, U.S.
MISSION TO THE UNITED NATIONS, U.S. DEPARTMENT OF
STATE

Mr. ScHWEICH. Mr. Chairman, distinguished members of the
subcommittee, I welcome this opportunity to appear before you
today to discuss the U.N. Security Council’s management of the
multi-lateral sanctions regime on Iraq, including the Oil-for-Food
Program, to share with you our thoughts on how sanctions regimes
might be made more effective.

I will also update you on the status of the Department’s efforts
to provide Congress with access to documents related to these mat-
ters.

Mr. Chairman, let me start by discussing why the Iraq sanctions
were imposed and why the Oil-for-Food Program was established.
Four days after Iraq invaded Kuwait, the Security Council adopted
Resolution 661, in 1990, that imposed comprehensive trade and fi-
nancial sanctions against the former Iraqi regime. The U.S. Gov-
ernment supported this measure as part of a larger strategy to
force Iraq to cease hostilities and to withdraw its forces from Ku-
wait.
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At the end of the Gulf war in 1991, the Security Council adopted
Resolution 687, that extended comprehensive sanctions on Iraq to
ensure that Saddam Hussein complied with the major provisions of
the cease-fire. By retaining the sanctions, the Council also sought
to deny Iraq the capability of rearming or reconstituting its weap-
ons of mass destruction and other military programs. The sanctions
were not anticipated to remain in place for more than a year or two
before Saddam complied.

We now know that Saddam chose not to comply. By 1995, in the
wake of deteriorating humanitarian conditions in Iraq, many in the
international community called for an end to the restrictions, re-
flecting concern that the impact of the sanctions was being borne
primarily by the innocent Iraqi civilian population. In April 1995,
the Security Council adopted Resolution 986, establishing the Oil-
for-Food Program, to alleviate the serious humanitarian crisis
while maintaining comprehensive restrictive measures to deny Sad-
dam access to items that he could use to again pose a threat to his
neighbors in the region.

The sanctions committee that was established under Resolution
661 in 1990, the 661 Committee, monitored the implementation of
the overall sanctions regime on Iraq and after the adoption of Reso-
lution 986, it also monitored the implementation of the Oil-for-Food
Program. The 661 Committee, like all sanctions committees, oper-
ated as a subsidiary body of the Security Council. Unlike the Coun-
cil, decisions were made on a consensus basis, requiring the agree-
ment of all parties and members.

In addition to providing general oversight of the Oil-for-Food Pro-
gram and to monitoring Member State compliance with the sanc-
tions, the committee through each of its members, was also respon-
sible for reviewing humanitarian contracts, oil spare parts con-
tracts and oil pricing submitted on a regular basis by Iraq to the
U.N. for approval. The U.S. delegation was an active participant in
all such reviews.

The efforts of the United States and United Kingdom to counter
or address non-compliance were often negated by other members’
desires to ease sanctions on Iraq. The atmosphere in the commit-
tee, particularly as the program evolved during the late 1990’s, be-
came increasingly contentious and polemic. The fundamental politi-
cal disagreement between members over the Council’s imposition of
comprehensive sanctions was often exacerbated by the actions of
certain key Member States in advancing self-serving national eco-
nomic objectives.

In retrospect, although the consensus rule often stymied progress
in the committee, that same consensus rule helped the United
States achieve its objectives in a number of critical ways. The im-
position of a retroactive pricing mechanism and our ability to place
holds on humanitarian contracts that contain potential dual-use
items were both made possible by the use of the consensus rule.

Judging the success or failure of the Iraq sanctions depends on
the view of their objectives. Clearly, they failed to force the regime
of Saddam Hussein to comply with its international obligations.
But they did succeed in limiting Iraqi efforts to rebuild their mili-
tary capabilities after the Gulf war.
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As regards the Oil-for-Food Program, similar considerations
apply. The major shortcomings of the program have been widely
documented in recent months. But the Oil-for-Food Program did
succeed in its humanitarian objective of ensuring that the Iraqi
people were adequately fed, thus limiting the impact of sanctions
on them.

Mr. Chairman, the U.S. Government believes that sanctions, ap-
propriately structured and targeted, when accompanied by effective
diplomatic and military pressure, whether they are imposed unilat-
erally or in concert with other nations, can serve as a valuable tool
to minimize threats to international peace and security. Sanctions
can significantly restrict access to arms, finances and political sup-
port by international actors, while raising the personal cost to the
leadership of targeted sanctions.

Sanctions are measures meant to induce a change in the policies
and actions of targeted actors. However, they are not a panacea.
They depend for their full effectiveness on the ability and willing-
ness of Member States to implement them. Sanctions must be part
of a larger strategy to address threats to international peace and
security.

In the wake of the comprehensive sanctions regime previously
imposed upon Iraq, and given the history of the Oil-for-Food Pro-
gram, we have identified a number of opportunities for improving
the Security Council’s use of multi-lateral sanctions. In particular,
we believe: one, Member States must be held accountable for en-
forcing agreed-upon sanctions; two, sanctions committees and the
U.N. Secretariat’s proceedings should be more transparent; and
three, there must be more independent and effective oversight of
U.N. operations.

Under the U.N. charter, all Member States are obligated to im-
plement Security Council Chapter VII decisions. However, certain
states, either through lack of capacity or lack of political will, or
both, have in a number of instances failed to fulfill their enforce-
ment obligations. If sanctions are to be more effective, the United
States and its allies need to increase the pressure brought to bear
on those governments that failed to abide by the binding, multi-lat-
eral sanctions adopted under Chapter VII by the Security Council.

Every Member State should be required to report on actions
taken to enforce sanctions, including information on legislation en-
acted where necessary and administrative policies put in place that
ensure a state is in full compliance with the decisions of the Coun-
cil. Such certifications should be done on an annual basis. When
states fail to report, and more importantly, fail to comply with the
obligations to implement the measures authorized by the Council,
appropriate follow-on actions should be considered.

That said, certain unusual circumstances may require the Coun-
cil to consider authorizing possible modification of Member States’
obligations to implement the measures it has imposed. Both the
Jordanian and Turkish barter arrangements with Iraq violated
UNSC sanctions against Iraq. But we recognize that both countries
were acutely vulnerable to a cutoff in their trade with Iraq and
that our strategic interests on balance argued against exposing
them to that risk.
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Accordingly, the President, on an annual basis, waived the prohi-
bition on U.S. Government assistance to violators of the sanctions,
and so notified Congress. These were carefully considered, delib-
erate decisions. They are in no way comparable the kind of corrup-
tion, bribery or kickbacks that this committee or other investiga-
tive bodies are now looking at.

Mr. Chairman, a key obstacle currently preventing improved
Member State compliance has been the lack of sufficient capacity.
This is particularly true in the context of border monitoring, where
many states lack sufficient funds, technology and well-trained per-
sonnel to prevent the movement across national boundaries of cer-
tain individuals and prohibited goods. As in the case of the former
Yugoslavia, we should employ sanctions assistance monitors to sup-
port and train national customs authorities and border monitors to
improve their compliance with relevant Council resolutions.

Mr. Chairman, increased transparency in the development and
implementation of sanctions regimes is essential. The U.N. Secu-
rity Council Sanctions Committee should consider making minutes
of committee meetings and committee reports available to all Mem-
ber States. There should be increased interaction and dialog be-
tween each sanctions committee and Member States, including
through participation of interested members in committee meet-
ings.

The Secretariat also must operate with greater transparency.
More publicly available information concerning the U.N. Secretar-
iat’s operations and decisionmaking processes will help strengthen
program administration and allow Member States to exercise ap-
propriate additional oversight. The U.N.’s Office of Internal Over-
sight Services, OIOS, is responsible for evaluating the efficiency
and effectiveness of the implementation of U.N. programs and
mandates.

In a U.S-led initiative, the general assembly this past December,
strengthened the regulations for OIOS reporting procedures by re-
quiring OIOS to make original versions of its reports available to
Member States upon request. We believe this represents a signifi-
cant step forward. OIOS’ current staff and funding levels are, how-
ever, inadequate to oversee a program on the scale of the Oil-for-
Food Program. OIOS should be provided additional funds from pro-
ceeds of any similar sanctions regimes to fund expertise in auditing
large-scale commercial operations and complex financial trans-
actions.

Last, Mr. Chairman, you asked for an update on the status of on-
going Department efforts to review and declassify OFF related doc-
uments. The Department received numerous congressional requests
to provide documents, as well as requests from the Independent In-
quiry Committee into the Oil-for-Food Program, the Volcker Com-
mission, and the Department of Justice. The Freedom of Informa-
tion Act requests have also been received. In response, the Depart-
ment initiated a comprehensive search of its files generating thou-
sands of documents.

The Department has reviewed and processed a significant por-
tion of these materials. We have provided copies of specifically re-
quested documents to Congress and are continuing to make addi-
tional documents available on an ongoing basis. The Department



22

has also provided the IIC access to documents identified as rel-
evant to its ongoing investigation.

Mr. Chairman, thank you for this opportunity to appear before
the subcommittee. I now stand ready to answer whatever questions
you and your fellow committee members may wish to pose.

[The prepared statement of Mr. Schweich follows:]
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Mr. Chairman, distinguished members of the Committee,

I welcome this opportunity to appear before you today to discuss the
UN Security Council’s management of the multilateral sanctions regime on
Iraq, including the Oil-for-Food Program, and to share with you our thoughts
on how sanctions regimes might be made more effective. I will also update
you on the status of the Department’s efforts to provide Congress access to

documents related to these matters.

Mr. Chairman, let me start by discussing why the Iraq sanctions were
imposed and why the Oil-for-Food Program was established. Four days
after Iraq invaded Kuwait, the Security Council adopted Resolution 661
(1990) that imposed comprehensive trade and financial sanctions against the
former Iraqi regime. The United States Government supported this measure
as part of a larger strategy to force Iraq to cease hostilities and to withdraw

its forces from Kuwait.

At the end of the Gulf War in April 1991, the Security Council
adopted Resolution 687 (1991) that extended the comprehensive sanctions
on Iraq to ensure that Saddam Hussein complied with the major provisions
of the ceasefire. By retaining the sanctions, the Council also sought to deny
Iraq the capability of re-arming or reconstituting its WMD and other military
programs. The sanctions were not anticipated to remain in place for more

than a year or two before Saddam Hussein complied.
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We now know Saddam chose not to comply. By 1995, in the wake of
deteriorating humanitarian conditions in Iraq, many in the international
community called for an end to the restrictions, reflecting concern that the
impact of the sanctions was being borne primarily by the innocent Iraqi
civilian population. In April 1995, the Security Council adopted resolution
986 establishing the Oil-for-Food (OFF) Program to alleviate the serious
humanitarian crisis while maintaining the comprehensive restrictive
measures to deny Saddam access to items that he could use to again pose a

threat to his neighbors and to the region.

The Sanctions Committee that was established under Resolution 661
in 1990 -- the 661 Committee-- monitored implementation of the overall
sanctions regime on Irag—and, after the adoption of Resolution 986, it also

monitored implementation of the Oil-for-Food Program.

The 661 Committee-- like all sanctions Committees-- operated as a
subsidiary body of the Security Council. Unlike the Council, decisions were
made in the Committee on a consensus basis requiring the agreement of all
members. In addition to providing general oversight of the Oil-for-Food
Program and to monitoring member state compliance with the sanctions, the
Committee, through each of its members, was also responsible for reviewing
humanitarian contracts, oil spare parts contracts, and oil pricing submitted
on a regular basis by Iraq to the UN for approval. The U. S. delegation was

an active participant in all such reviews.

The efforts of the U.S. and the UK to counter or address non-

compliance were often negated by other members' desire to ease sanctions
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on Irag. The atmosphere within the Committee, particularly as the program
evolved during the late 1990's, became increasingly contentious and
polemic. The fundamental political disagreement between members over
the Council's imposition of comprehensive sanctions was often exacerbated
by the actions of certain key member states advancing self-serving national
economic objectives. In retrospect, although the consensus rule often
stymied progress in the Committee, that same consensus rule helped the U.S.
achieve its objectives in a number of critical ways. The imposition of a
retroactive pricing mechanism and our ability to place "holds" on
humanitarian contracts that contained potential dual-use items were both

made possible by the use of the consensus rule,

Judging the success or failure of the Iraq sanctions depends on the
view of their objectives. Clearly they failed to force the regime of Saddam
Hussein to comply with its international obligations, but they did succeed in
keeping Iraq from rebuilding its military capabilities after the Gulf War. As
regards the Oil-for-Food Program, similar considerations apply. The major
shortcomings of the Program have been widely documented in recent
months. But the OFF Program did succeed in its humanitarian objective of
ensuring that the Iraqi people were adequately fed, thus limiting the impact

of the sanctions on them.

Mr. Chairman, the U.S. Government believes that sanctions,
appropriately structured and targeted, and when accompanied by effective
diplomatic and military pressure, whether they are imposed unilaterally or in
concert with other nations, can serve as a valuable tool in minimizing threats

to international peace and security. Sanctions can significantly restrict
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access to arms, finances, and political support by international actors, while
raising the personal costs to the leadership of targeted states. Sanctions are
measures meant to induce a change in the policies and actions of targeted
actors. However, sanctions are not a panacea. They depend for their full
effectiveness on the ability and willingness of member states to implement
them. Sanctions must be part of a larger strategy to address threats to

international peace and security.

In the wake of the comprehensive sanctions regime previously
imposed on Iraq, and given the history of the Oil-for-Food Program, we
have identified a number of opportunities for improving the Security

Council’s use of multilateral sanctions. In particular, we believe:

(1) Member states must be held accountable for enforcing agreed-upon
sanctions; (2) sanctions committees and the UN Secretariat’s proceedings
should be more transparent; and, (3) there must be more independent and

effective oversight of UN operations.

Under the UN Charter, all member states are obligated to implement
Security Council Chapter VII decisions. However, certain states, either
through lack of capacity or lack of political will, or both, have in a number
of instances failed to fulfill their enforcement obligations. If sanctions are to
be more effective, the United States and its allies need to increase the
pressure brought to bear on those governments that fail to abide by the
binding multilateral measures adopted under Chapter VII by the Security
Council. Every member state should be required to report on actions taken

to enforce sanctions, including information on legislation enacted where
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necessary, and administrative policies put in place that ensure a state is in
full compliance with the decisions of the Council. Such certification should
be done on an annual basis. When states fail to report, and, more
importantly, fail to comply with the obligations to implement the measures
authorized by the Council, appropriate follow-on actions, including
subjecting the offending state to a possible loss of UN privileges or possible

targeting for new measures, should be considered.

That said, certain unusual circumstances may require the Council to
consider authorizing the possible modification of member state obligations
to implement the measures it has imposed. Both the Jordanian and Turkish
barter arrangements with Iraq violated UNSC sanctions against Iraq. But we
recognized that both countries were acutely vulnerable to a cutoff of their
trade with Iraq and that our strategic interests on balance argued against
exposing them to that risk. Accordingly, the President on an annual basis
waived the prohibition on USG assistance to violators of the sanctions and
so notified the Congress. These were carefully considered, deliberate
decisions. They are in no way comparable to the kind of corruption, bribery

or kickbacks this committee or other investigative bodies are now looking at.

Mr. Chairman, a key obstacle currently preventing improved member
state compliance has been the lack of sufficient capacity. This is particularly
true in the context of border monitoring, where many states lack sufficient
funds, technology, and well-trained personnel to prevent the movement
across national boundaries of certain individuals and prohibited goods. As
in the case of the former Yugoslavia, we should employ Sanctions

Assistance Monitors to support and train national customs authorities and
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border monitors to improve their compliance with relevant Council

resolutions.

Mr. Chairman, increased transparency in the development and
implementation of sanctions regimes is essential. UN Security Council
sanctions committees should consider making minutes of committee
meetings and committee reports available to all member states. There
should be increased interaction and dialogue between each sanctions
committee and member states, including through the participation of

interested member states in committee meetings.

The UN Secretariat also must operate with greater transparency.
More publicly available information concerning the UN Secretariat’s
operations and decision-making processes would help to strengthen program
administration and allow member states to exercise appropriate additional

oversight.

The UN’s Office of Internal Oversight Services (OIOS) is responsible
for evaluating the efficiency and effectiveness of the implementation of UN
programs and mandates. In a U.S.-led initiative, the General Assembly this
past December strengthened the regulations for OIOS reporting procedures
by requiring the OIOS to make original versions of its reports available to

member states upon request. This represents a significant step forward.

OlIOS’s current funding and staff levels are, however, inadequate to
oversee a program on the scale of OFF. OIOS should be provided additional

funding from proceeds of any similar sanctions regime to fund expertise in
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auditing large-scale commercial operations and complex financial

transactions.

Lastly, Mr. Chairman, you asked for an update on the status of
ongoing Department efforts to review and declassify OFF related
documents. The Department received numerous Congressional requests to
provide documents, as well as requests from the Independent Inquiry
Committee into the UN Qil-for-Food Program (IIC) and the Department of
Justice. Freedom of Information Act requests have also been received. In
response, the Department initiated a comprehensive search of its files,

generating thousands of documents.

The Department has reviewed and processed a significant portion of
these materials. We have provided copies of specifically requested
documents to Congress and are continuing to make additional documents
available on an ongoing basis. The Department has also provided the IIC

access to documents identified as relevant to its ongoing investigation.

Mr. Chairman, thank you for this opportunity to appear before this
Committee. I now stand ready to answer whatever questions you and your

fellow Committee members may wish to pose.
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Mr. SHAYS. I thank you very much.

How long have you been at the U.N. in this capacity?

Mr. ScHWEICH. Nine months.

Mr. SHAYS. I'm going to run through a number of questions that
we would like answered. First off, if you would state the reason
why Saddam waited until 1995 to approve the Oil-for-Food Pro-
gram? In other words, what concessions did we have to make in
order to get him to approve it?

Mr. ScHWEICH. Mr. Chairman, as the subcommittee is aware, an
Oil-for-Food Program was attempted much earlier than 1995 under
Resolutions 706 and 712. And Saddam Hussein claimed that by not
having the authority to approve contracts himself, oil and food con-
tracts, it was an imposition on his sovereignty and he refused to
abide or comply.

So the main concessions that were made to get an Oil-for-Food
Program going was to allow Saddam to pick the people who he
would be selling the oil to and to pick the companies that he would
be buying the food and other goods from.

Mr. SHAYS. Which is basically how the scam occurred, he would
undersell his oil and get a kickback, and he would overpay for com-
modities and get a kickback. And the key though, was, in order for
him to do that, he had to be able to pick who he sold to and who
he bought from. And you're saying that the agreement that oc-
curred in 1995 enabled him to do that, is that correct?

Mr. ScHWEICH. That’s correct.

Mr. SHAYS. OK. This may seem like an obvious statement in an-
swer to the question, but let me just put it on the record. To what
extent was Saddam responsible for the humanitarian crisis that af-
fected the Iraqi people in the early 199027

Mr. ScHWEICH. Well, I think he was totally responsible for it. Be-
cause the sanctions would have been lifted had he complied with
the requirements of the cease-fire. The sanctions were retained
after the war was over in order to get him to comply with the var-
ious requirements of the cease-fire, including allowing inspectors to
come in and check for weapons of mass destruction. Had he com-
plied, the sanctions would have been lifted.

Mr. SHAYS. And the cease-fire occurred because there was an
agreement he would do the following things, in other words, there
wasn’t a march to Baghdad, we didn’t annihilate as we could have
the Republican Guard, because he agreed to certain conditions
which he then didn’t followup on, is that your——

Mr. ScHWEICH. That’s correct, Mr. Chairman.

Mr. SHAYS. What was the responsibility of the 661 Committee
members to carry out oversight of the Oil-for-Food Program? What
was its responsibility?

Mr. ScHWEICH. Well, the 661 Committee’s primary responsibility
was to review the humanitarian contracts as they came in, to work
with the oil overseers for oil pricing at the beginning of each month
and to try to ensure those were done properly.

Mr. SHAYS. How did specific 661 Committee members respond to
corruption concerns raised by the United States, U.K. and other
governments?

Mr. SCHWEICH. Many of them demanded proof, excessive levels
of proof. Some of them resisted the notion that there was any cor-
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ruption going on at all. We had a lot of trouble getting retroactive
pricing which we eventually did to eliminate some of the sur-
charges on the oil.

Mr. SHAYS. What kind of pricing again?

Mr. SCHWEICH. Retroactive pricing. Yes, once we learned that
there was——

Mr. SHAYS. Just define retroactive pricing.

Mr. SCHWEICH. Retroactive pricing is pricing the oil contracts at
the end of the month instead of the beginning of the month. The
way the program was set up, Mr. Chairman, the oil overseers
would recommend a price at the beginning of the month. Saddam
Hussein would try to get as low of a price as possible so he would
get that kickback you were talking about.

When we realized this was going on in 1998 and 1999, or maybe
a little bit later than that, we withheld our consent to the pricing
until the end of the month when we could see what the actual price
of oil had been over the course of the month. That allowed us to
eliminate the margin he had from about 50 cents a barrel down to
about 5 cents a barrel, made it much harder for him to get his
kickback.

Mr. SHAYS. When did that occur?

Mr. ScHWEICH. That was around the year 2000, early 2001.

Mr. SHAYS. The program began in 19967

Mr. ScuweICcH. That’s correct.

Mr. SHAYS. So around 1999, you said?

Mr. ScHWEICH. The first charges, some of the oil periodicals,
some of the press started reporting on surcharges in 1999, I think,
yes.

Mr. SHAYS. Which nations were more influenced by national eco-
non}?ic objectives than making sanctions work? Can you identify
any?’

Mr. ScHWEICH. Mr. Chairman, it’s hard to make generalizations
like that. Certainly Syria would qualify, and then a lot of people
have accused other countries as well. Some have said the French
were interested in national economic objectives as well. That was
less obvious than the Syrians.

Mr. SHAYS. It was pretty clear the Syrians were.

Mr. SCHWEICH. Yes.

Mr. SHAYS. How did Iraq influence the 661 Committee?

Mr. ScHWEICH. Well, they embarked on a campaign of claiming
that the sanctions were killing their people, of course. There was
son(lie truth to that, but I think it was in some respects exagger-
ated.

The way they tried to influence the 661 Committee is, they recog-
nized, Mr. Chairman, the inherent shortcomings in a committee
that’s just basically reviewing paper in New York. So what they did
is they developed a whole pull-down menu of manipulative mecha-
nisms in order to circumvent that paperwork. I have a list, if I can
read it into the record.

Mr. SHAYS. Sure.

Mr. SCHWEICH. As I was preparing for this hearing, there were
surcharges, topping off, influence peddling, product substitution,
product diversion, phony service contracts, phantom spare parts,
shell corporations, illusory performance bonds, hidden bank ac-
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counts and then plain old-fashioned bribery and kickbacks to the
tune of several billion dollars.

Mr. SHAYS. I'm going to ask you to read that over again, one
more time, and read it more slowly. Is this my first 5 minutes or
second? Roll it one more time.

Mr. SCHWEICH. Surcharges, topping off, influence peddling
through the voucher system we all learned about, product substi-
tution, product diversion, phony service contracts, phantom spare
parts, shell corporations, illusory performance bonds, hidden bank
accounts and a whole lot of bribery and kickbacks.

Mr. SHAYS. I'm going to ask you to read it one more time.

Mr. SCHWEICH. Surcharges, topping off, influence peddling, prod-
uct substitution, product diversion, phony service contracts, phan-
tom spare parts, shell corporations, illusory performance bonds,
hidden bank accounts, bribery and kickbacks.

Mr. SHAYS. Still sounds the same the third time. Thank you.

How did Iraq influence the Secretariat? And define to me the
Secretariat.

Mr. SCHWEICH. The Secretariat is the group of about 8,800 em-
ployees who work directly for the Secretary General of the United
Nations, in the big tall building, 38 stories, in New York.

Mr. SHAYS. And can you describe how Iraq would have had influ-
ence over them?

Mr. ScHwEICH. Well, Paul Volcker is still investigating that and
I don’t think there are any definitive conclusions. One allegation is
that certain members of the Secretariat actually got the oil vouch-
ers in order to influence them to try to alleviate the sanctions.
Benon Sevan is one of the people that’s been accused of that. So
that would have been one of the principal tactics.

Mr. SHAYS. OK. And describe to me how some of the 661 Com-
mittee members, and that’s the permanent members of the Secu-
rity Council and those that were assigned during—it was basically
the Security Council but they were functioning as the 661 Commit-
tee, correct?

Mr. ScHwEICH. That’s correct. It was a subsidiary body of the Se-
curity Council, Mr. Chairman, that was represented by each coun-
try on the Security Council.

Mr. SHAYS. So it was comprised of the same people. It’s almost
like on the House floor when we go from the Congress to what we
call the committee of Congress, it’s still the same people debating
and articulating.

Mr. ScHWEICH. Well, they had a group of experts that were on
the 661 Committee but they reported to their Ambassadors. So yes,
that would be effectively the same.

Mr. SHAYS. Describe to me, though, how the 661 Committee
members undermined the sanction process? What were some of the
things that they would have done to undermine?

Mr. ScHWEICH. Well, they consistently pointed out the problems
that were being incurred by the Iraqi people, and suggested that
the sanctions regime was outdated. Mainly what they did was inac-
tion. There was a consensus rule, Mr. Chairman, where everybody
had to agree before any action could be taken. And if you look at
the minutes, which I'm sure the committee has done, you see the
same item on the agenda over and over and over again, week after
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week. They can’t get consensus because the parties just roll it over
to the next meeting.

It was basically complacency and ambivalence, was their prin-
cipal tactic.

Mr. SHAYS. OK. How did other nations influence the sanctions
regime, outside the Security Council or the 661 Committee?

Mr. SCHWEICH. Mr. Chairman, I don’t have a lot of information
on that, except to say that there were continuous reports from var-
ious countries, organizations, non-government organizations affili-
ated with other countries, pointing out the severe adverse effect
that sanctions were having on the Iraqi people.

Mr. SHAYS. What did the United States do to push the U.N. to
investigate allegations of corruption? And I'm going to say that I
suspect sometimes it was somewhat aggressive and sometimes it
wasn’t. Dissuade me if I'm wrong; I believe that it was pretty much
a mixed bag. Is that an accurate feeling, or were we always aggres-
sive, always pushing, always questioning or did we sometimes back
off?

Mr. ScHWEICH. Well, the problem we had was getting concrete
evidence. That’s what Paul Volcker is having so much difficulty
doing and spending so much time doing. A lot of people, for exam-
ple, when we were told that there was kickbacks on the humani-
tarian goods said, where’s the evidence. We tried to produce evi-
dence but it was fairly circumstantial at the time.

Now, we did put holds on $5.4 billion worth of contracts. So we
did try to stop some of the contracts that looked most suspicious
to us, particularly for dual use purposes. But the problem we had
with the 661 Committee was, members would say, we’ve heard alle-
gations, but can you show us any examples. And of course, the
OIOS, which would have been the principal mechanism to do the
auditing of these contracts and the bank accounts and the places
where the kickbacks went did not have the authority to audit the
actual contracts.

So we really were not able to come up with specific evidence of
the kickbacks, only allegations and hearsay, which was not suffi-
cient to convince other 661 Committee members. But I do think,
Mr. Chairman, that the United States and the United Kingdom
were fairly aggressive in placing holds on contracts, the whole ret-
roactive pricing mechanism that I discussed with you, to try to
keep the surcharges from putting extra money in Saddam Hus-
sein’s pockets. We did what we could, I think.

Mr. SHAYS. So if we saw a contract we were suspicious of and
raised questions, if we couldn’t show them the smoking gun, it be-
came more rhetoric as far as the other members were concerned
and then the committee chose not to act, is that your basic point?

Mr. ScHWEICH. That happened frequently, yes, Mr. Chairman.

Mr. SHAYS. Why did the United States accept the trade protocols
signed between Iraq, Jordan and Turkey? Let me back up and say,
this is an area where I have some background, and I need to put
it on the record. When I met before the war with Iraqi officials and
Turkish officials, there was no doubt, excuse me, when I met with
Jordanian officials and Turkish officials, there was no doubt in our
mind, the Government’s mind that, forget the oil sanctions, but
that there was smuggling going on to both countries, and that I
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had the view that our country was somewhat tolerant of some
smuggling to make up for their loss of trade with these two coun-
tries. In other words, these were two important countries whose
support we needed in order to have some capability to contain Sad-
dam.

Am I wrong in believing that the United States was aware that
smuggling was occurring between—so it’s a slightly different ques-
tion—am I wrong in believing that the United States was aware
that smuggling was occurring between Turkey and Jordan, and
that there was tacit tolerance of some level of smuggling? This is
different from the Oil-for-Food Program issue right now.

Mr. SCHWEICH. Right. Mr. Chairman, I'm glad you brought that
up. If I can take a few minutes to explain the situation, it will take
a little bit of time. When Iraq invaded Kuwait in 1990, a few days
later, Jordan came to the Security Council and said, we have a big
problem here. We do 10 to 20 percent of our business, national eco-
nomic business, with the Iraqi government. And if we are forced to
comply with the 661 Committee sanctions on Iraq, it will have a
devastating effect on our economy.

They came with a formal request under Article 50 of the U.N.
charter for relief, with a letter. This was not sort of an under the
table deal. They came with sort of hat in hand and said, we’ve got
a huge problem here. They provided an extensive amount of backup
materials supporting that. So it was put on the 661 Committee’s
agenda that Jordan had a serious problem.

It was again, as I said with this problem with the consensus rule,
it was rolled over for month after month after month without any-
body doing anything about it. A mission was actually sent to Jor-
dan to investigate the allegations that the Jordanians were making
about the impact of this on their economy.

But nothing was done for many, many months. Finally, after 9
months of repeatedly asking the 661 Committee to do something
about the problems it had, and asking specifically for Article 50 re-
lief under the U.N. charter, again, not a back-room deal, the 661
Committee received a letter from Jordan saying, we are trying to
comply with the sanctions, I have a copy of it here if the sub-
committee would like it, we are trying to comply with these sanc-
tions but we can’t do it. So we are notifying you right now that we
are resuming the importing of oil from Iraq to Jordan in order to
prevent an economic catastrophe in our country. We will report to
you regularly on what we’re doing. And we’re sorry, but that’s just
the way it’s going to have to be. Because there’s been no action by
the 661 Committee to address our concerns.

Shortly thereafter, the 661 Committee sent a letter to the Jor-
danian Ambassador to the United Nations, a copy of which I also
brought with me if the subcommittee would like to see it. And the
letter said, we take note of the concern you have, and we take note
of the serious economic impact that these sanctions are having on
Jordan and we request that you do report to us on how much
you're importing.

You can’t really say it was consent, but it was something very
close to that. Should we take note of it, we understand you're doing
it, please tell us how much youre doing and don’t do any more
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than you have to. And this was in writing, again, from the 661
Committee back to the Jordanian Ambassador.

So at that point, the trade was started up at $200 million or
$300 million a year. So it wasn’t really secretive.

Then in the United States, of course, we had a law under the
Foreign Operations Appropriations Act, that prohibited assistance
to countries that were violating the 661 sanctions. And Section 531
of that law allowed a waiver to be granted. And in the case, over
three administrations, starting with the first Bush administration,
throughout the entire Clinton administration and then through the
current Bush administration, a waiver was granted by the Presi-
dent and then eventually I think it was delegated to the Secretary
of State and Deputy Secretary of State.

Congress was notified that there was a waiver granted here and
that Jordan would be allowed to import the oil without incurring
any problems with their foreign assistance. And it was published
in the Federal Register. And the reason why I bring it up, a similar
thing happened to Turkey about 5 years later, a similar type proc-
ess, not exactly the same but analogous.

Mr. SHAYS. How much later?

Mr. SCHWEICH. About 5 years later, this happened in 1996. Tur-
key requested also similar Article 50 relief:

Mr. SHAYS. Hold on, back up. Jordan was 1996 and then

Mr. SCHWEICH. Jordan was 1990, 1991 and Turkey in 1996. And
they went through a similar process.

The reason why I'm very glad, Mr. Chairman, that you brought
this up is, if you've been reading some of the press article, there
are certain, former Secretary General of the United Nations, there
are other U.N. officials and other countries that are trying to sug-
gest that the U.S. acceptance of the Jordanian-Turkish protocols is
somehow analogous to the things I just read off, the bribery, the
corruption, the kickbacks, the things that were done for self-inter-
est, secretively in an non-transparent manner that are really just
acts of fraud and crime. And theyre trying to suggest that the
United States should just take a look in the mirror, you're here
using the Oil-for-Food scandal as a pretext for reforming the U.N.
when you were just as guilty by accepting the Jordanian and Turk-
ish protocols.

And we at the State Department, Mr. Chairman, categorically re-
ject that comparison. The Jordanian and Turkish protocols were
done to alleviate economic hardship. It was an exception to the
sanctions regime because of the severe consequences that a failing
Jordanian and Turkish economy might have on the world. It was
done transparently, openly with the knowledge of the entire 661
Committee and the international community and for a valid pur-
pose.

And to allow other countries and individuals to equate that with
the type of corruption that went on could seriously undermine our
efforts to reform the U.N. that are going on now.

Mr. SHAYS. Let me say, Mr. Schweich, I particularly appreciate,
and then I'm going to yield to my colleague for such time as he may
want to consume, given I've probably done about, how much extra
over my 10? OK. You're just very well prepared. And your answers
are succinct. You're really an excellent witness. I just appreciate
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the seriousness with which you are treating this hearing and the
preparation you have done for it. I thank you for that.

At this time, Mr. Kucinich, you have the floor. My colleague, Mr.
Duncan—do you have to go?

Mr. KuciNicH. If he has to go, I'll be glad to yield to him.

Mr. DUNCAN. Thank you. I've got less than 5 minutes, probably.
Thank you very much.

Mr. Schweich, we noticed that when you were going through your
testimony, you got to page 6 and you left out the words “including
subjecting the offending state to a possible loss of U.N. privileges
or possible targeting for new measures.” What action is taken or
do you think should be taken against Member States that don’t en-
force agreed-upon sanctions?

Mr. SHAYS. Before the gentleman responds, you had two letters
that you had mentioned.

Mr. SCHWEICH. Yes.

Mr. SHAYS. I think, if you don’t mind, we’ll take those letters,
we’ll put them into the record. We’'ll reproduce those. So without
objection, we are going to put those letters into the record, and
we’ll describe what those letters are, and we'll give you back your
copies.

I'm sorry, do you want to repeat your question?

Mr. DuncaN. Well, I just was curious why you left out those
words, “including subjecting the offending state to a possible loss
of U.N. privileges or possible targeting for new measures.”

Mr. SCHWEICH. Youre very observant, Congressman, that was
changed this morning. Because originally, people thought it might
imply that we could revoke the voting capability of other countries,
which we really don’t have the authority to do. But what we do
think could be done is to impose similar types of sanctions, in other
words, failure to abide by sanctions could result in similar sanc-
tions, restricting travel, asset freezes and things like that we would
be willing to consider.

Mr. DUNCAN. Restricting travel and asset freezes and what else?

Mr. ScHWEICH. Well, there’s a wide variety, restricting trade in
certain sectors, like we do in Sierra Leone and other countries.
What we weren’t willing to go so far is to say we would have the
authority to revoke their vote.

Mr. SHAYS. Could the gentleman just suspend a second, because
this is an important question. Mr. Kucinich and I were just saying
something and we missed it. What was changed was you didn’t
read what from your statement which we will now make you read?
When states fail to report, is that it? And it’s because something—
on page 6?

Mr. DUNCAN. Page 6, including—the bottom of the first para-
graph, “including subjecting the offending state to a possible loss
of U.N. privileges or possible targeting for new ?

Mr. SHAYS. Let me read the whole sentence. It says “When states
fail to report, and more importantly, fail to comply with the obliga-
tion to implement the measures authorized by the Council, appro-
priate follow-on actions, including subjecting the offending state to
a possible loss of U.N. privileges or possible targeting for new
measures should be considered.” And your response to Mr.
Duncan——
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Mr. SCHWEICH. Right. What we changed this morning, I said ap-
propriate follow-on actions should be considered. And I left it more
general. It didn’t preclude anything. But the thought was possible
loss of U.N. privileges might imply that we could revoke their abil-
ity to vote like occurs when you’re in areas. We got a legal opinion
that we probably wouldn’t have the authority to do that, so that’s
why we changed it.

Mr. SHAYS. Thank you.

Mr. DuNcaN. Now, a similar type question, except not leaving
out anything out of your testimony, but basically because the im-
portant part of that question was, what actions would you rec-
ommend. But there is something that is of concern to me. A later
witness, the chairman’s constituent will testify that contrary to
common views, the Oil-for-Food Program did not give Saddam Hus-
sein a free hand to use oil proceeds as he wished without oversight
or monitoring. Rather, the OFF Program had multiple levels of
oversight for both import contracts and oil sales involving scrutiny
by U.N. staff and every member of the Security Council of nearly
every aspect of every transaction. To the extent that there were
kickbacks or other improprieties in the Program, these occurred de-
spite an elaborate system of oversight.

Now, and yet you testified a few minutes ago that the OIOS did
not have authority even to audit the contracts.

Mr. ScHWEICH. That’s correct, yes.

Mr. DUNCAN. It almost sounds like, when I read the testimony
of Professor Gordon, if there was such tremendous oversight, but
then you say the OIOS did not have authority to audit the con-
tracts, and one of the main purposes of this meeting should be to
try to figure out how we can keep something like this from ever
happening again.

Yet she says there is just all this oversight over every aspect of
the program. So is it hopeless? Surely we’re not going to say that,
that we just can’t stop things from happening again. She says there
was elaborate oversight, an elaborate system of oversight.

Mr. ScHWEICH. Congressman, there was oversight. The way it
worked was, with respect to the oil contracts, there were oil over-
seers that would review the contracts for pricing and approve of
those contracts. With respect to the humanitarian contracts, the
contracts would be signed by Saddam Hussein or his agents and
they would be sent to the Office of Iraq Programs that would re-
view them and send them to the 661 Committee. And the 661 Com-
mittee did review 36,000 contracts.

The problem was, when you have somebody that is so determined
to circumvent it and willing to set up the shell corporations and the
phony bank accounts and the things that the 661 Committee did
not have insight into, just looking at the paper isn’t enough to find
the fraud. In fact, DCAA did an audit in 2003 of a bunch of the
food programs. They said basically the same thing, on the surface
of the contract, it’s hard to see the fraud.

So yes, there was oversight, but Saddam Hussein had an aggres-
sive assault on that process that managed to circumvent it.

Mr. DUNCAN. Well, are we giving people the authority now to,
have any changes been made yet?

Mr. SCHWEICH. Yes, Congressman.
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Mr. DUNCAN. I know some of this investigation is still going on.
But surely some changes have been made.

Mr. SCHWEICH. Yes, Congressman. First of all, I'm not aware of
any situation where a country that was the subject of the sanctions
was allowed to approve and sign and negotiate the contracts. That
was certainly one of the biggest flaws.

Now, as I said earlier, it was almost a necessity, because Saddam
Hussein would have rather seen his own people suffer than not
have that occur. But I don’t think that mistake will be made again.

Mr. DUNCAN. My time is up, but one last question. Let me ask
you this. What action is taken against contractors that have been
involved in this scandal? Has action been taken? Are the contrac-
tors that have been involved in this scandal, are they still doing
business with the United Nations, still making money off the U.N.?

Mr. SCHWEICH. My understanding is most of these are large and
small international companies. I know that the Volcker Commis-
sion is working with the authorities in the various countries to try
to get some of these people prosecuted.

Now, some of that will come out, I think in the next report. We
know in this country, the U.S. attorney for the southern district of
New York, Mr. Kelly, has already indicted one person who mis-
used an oil voucher he got in the United States. This is an Amer-
ican citizen.

Unfortunately, Mr. Volcker has no prosecutorial authority, so he
has to refer these to the authorities in the various countries. In one
case I know, I think Mr. Samir Vincent already pleaded guilty of
mis-using oil vouchers and agreed to cooperate with others. So I
think there will be people brought to justice.

Mr. DUNCAN. I'm glad that they are prosecuting people, but we
need to make sure that these contractors don’t do business with the
U.N. The United States pays by far the biggest share of U.N. costs
in all kinds of ways. So we need to make sure these contractors
don’t do business with the U.N. in the future, if they've ripped us
off in the past like this.

Thank you. Mr. Kucinich, thank you very much. And Mr. Chair-
man, thank you.

Mr. SHAYS. Thanks for being here.

Mr. Kucinich, you have the floor for give or take 15 minutes.

Mr. KuciNicH. Thank you very much, Mr. Chairman.

At the outset of my remarks I said, and I want to repeat, that
we are all concerned about the alleged abuse of the program, from
the kickbacks and overpricing schemes to the litany that the gen-
tleman laid out. We’re all concerned about that.

Mr. SHAYS. Do you want him to read it again? [Laughter.]

Mr. KuciNICH. No, actually I'm going to go over some of those
elements in my questions. You'll know that I got it.

Were you at the U.N. a few days ago after the President’s Com-
mission on Intelligence Capabilities released their report?

Mr. SCHWEICH. I was at the United Nations, yes, but I haven’t
read the report.

Mr. KuciNIicH. Well, can you say what the reaction was of some
of your colleagues from other Member States to that report?
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Mr. SCHWEICH. Mr. Chairman, I was at the U.N. with Ambas-
sador Sharin Tahir-Kheli going over our proposals for reform and
I did not cover that with anybody.

Mr. KUCINICH. So do you have any idea whether anyone was
upset about it or——

Mr. ScHWEICH. I don’t know.
hMr;) KUCINICH [continuing]. That the United States had misled
them?

Mr. ScHwEICH. I don’t know.

Mr. KUCINICH. You don’t know? Are you worried that the credi-
bility of the State Department may have been undermined by the
report of the Commission on Intelligence Capabilities?

Mr. SCHWEICH. Mr. Chairman, I am not familiar with the report
and don’t really have an opinion on that.

Mr. KuciNicH. Did you read any news stories about the report?

Mr. ScHWEICH. I think I probably did read a little bit about it,
yes.

Mr. KuciNICH. But you haven’t talked to anyone about it at all?

Mr. SCHWEICH. I honestly don’t think I have, no.

Mr. KuciNICcH. Does your job at the State Department depend on
the credibility of the U.S. State Department with respect to its
statements and what the present to the world?

Mr. SCHWEICH. It certainly does.

Mr. KUCINICH. Are you concerned that statements may, that
were presented to the world through the State Department were
later on found out not to be true?

Mr. ScHWEICH. Yes, and I'm very hopeful that Ambassador
Negroponte, who I think is going through hearings right now, will
be able to alleviate that problem.

Mr. KuciNIcH. Have you ever had any discussion with anyone
about Colin Powell himself being misled?

Mr. SCHWEICH. No. I arrived at the U.N. after all that had oc-
curred, Congressman.

Mr. KUCINICH. Are you aware that Colin Powell feels that he’s
been misled?

Mr. SCHWEICH. I heard the statement that he made this morn-
ing, and I read some of those.

Mr. KUCINICH. Is it possible that in your statements today that
you’ve been misled by the administration?

Mr. ScCHWEICH. I don’t think so.

Mr. KucINICH. You don’t think there’s any chance of that, that
any of the information you're presenting to this subcommittee will
later on come back and prove not to be true?

Mr. SCHWEICH. Congressman, I think most of what I presented
today is somewhere in the public record.

Mr. KUcCINICH. Isn’t it in the public record that there were about
60 U.S. officials employed to scrutinize each and every contract?

Mr. SCHWEICH. There was a large number. I wasn’t aware it was
60, but yes.

Mr. KucIiNICH. And those individuals had the ability to place a
hold on a contract?

Mr. ScHWEICH. That’s correct, and they did frequently.

Mr. KuciINICH. But they never used their veto power, am I cor-
rect, to stop a contract because of pricing concerns?
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Mr. SCHWEICH. Actually, the vast majority of the holds, Con-
gressman, were for possible dual use. But there were certain con-
tractual irregularities, and I understand also some pricing concerns
that were expressed.

Mr. KuciNICH. But they never vetoed something based on pric-
ing?

Mr. ScHWEICH. Congressman, under the 661 Committee rules, no
one actually had a veto. They could put a hold by withholding con-
sensus, and they did do that.

Mr. KUCINICH. So they had holds based on pricing concerns?

Mr. SCHWEICH. I don’t think it was a lot of them, but I think
there were some, yes.

Mr. KuciNicH. Can you present this committee with information
to support that?

Mr. SCHWEICH. I probably can. I don’t have it right here in front
of me. But I'd be happy to take that under advisement and get
back to you, if you would like.

Mr. KucinicH. Mr. Chairman.

Mr. SHAYS. That would be great, thank you. And if you could just
submit it to me, we’ll make sure Mr. Kucinich gets it.

Mr. KuciNicH. OK, thanks.

Do you think it’s absolutely improbable that any U.S. official
knew anything about the kickbacks that were going on?

Mr. SCHWEICH. I'm not aware of any U.S. official who knew
about it. I think there were individual Americans, like Mr. Vincent
who got a voucher, who knew something about the process.

Mr. KucINICH. But the United States was totally surprised that
there were kickbacks in this program, is that correct?

Mr. ScHWEICH. Well, Congressman, we're not even exactly sure
when the kickbacks began. We don’t think they started at the be-
ginning of the program. They came to light in some press, some oil
industry press in the late 1990’s, and some of the evidence we have
suggests that’s around the time when it started.

Mr. KucIiNICH. And do you have any information specifically
about what Saddam Hussein specifically did with the money that
was diverted? What did he do with it? What did he buy? What did
he use the money for?

Mr. ScHwWEICH. Well, money is fungible, so we think that the pal-
aces, and there’s a lot of—he could have bought pretty much any-
thing with the money, because it was cash.

Mr. KuciNnicH. What about the palaces? Tell me about that.

Mr. SCHWEICH. I don’t know much more than he built very lavish
palaces with money that we don’t know where he got it.

Mr. KuciNicH. OK, let’s get this, Mr. Chairman. We’ve got a per-
son whose nation is under sanctions, there is an Oil-for-Food Pro-
gram, and we do know that he’s building these elaborate palaces.
Did anyone think to ask where he’s getting the money?

Mr. ScHWEICH. I think that there’s a coincidence of the timing
of when he was using this money for whatever purposes he used
it for and when we first were aware of the kickbacks and things
that were occurring.

Mr. KucINICH. Well, it seems to me, to the gentleman, it seems
to me that someone somewhere had to know that Saddam Hussein
is building palaces and Iraq’s under sanctions, that he’s getting the
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money from somewhere. So if there is physical, visible evidence of
Saddam Hussein spending money, you would think that it would
trigger some questions on the part of somebody somewhere about
where the money is coming from, wouldn’t you?

Mr. SCHWEICH. Yes, and I think the United States did raise
those questions in 1999 and 2000 and 2001.

Mr. KucIiNICH. And did they raise the questions that it could
have been coming from the Oil-for-Food Program then?

Mr. SCHWEICH. Yes, I think that’s when the surcharges and the
kickbacks came to light and we were very concerned about it.

Mr. KUCINICH. But they never moved to aggressively block the
program?

Mr. ScHWEICH. Well, they tried, but again they had the consen-
sus rule in the committee, which precluded us from acting unilater-
ally. And they did place holds on contracts and did implement the
retroactive oil pricing, which was something we used sort of our
ability to block, being one of the 15 members, to do that retroactive
pricing. That did really cut down on his extra revenue.

Mr. KUCINICH. So you’re saying that the Security Council, of
which the United States is a member, did or didn’t have the re-
sponsibility for the day to day management of the Oil-for-Food Pro-
gram?

Mr. ScHWEICH. They did have responsibility for the day to day
management, yes, along with the Office of Iraq Programs and oth-
ers.

Mr. KUCINICH. So do you then agree with Colin Powell when he
says that the United States is partially to blame?

Mr. SCHWEICH. I'm not sure of the context in which Secretary
Powell made that statement.

Mr. KuciNICH. Here’s his quote. He said “The responsibility does
not rest entirely on Kofi Annan. It also rests on the membership,
and especially on the Security Council, and we are a member of the
Security Council. It was the Security Council that had the respon-
sibility for the day to day management of this program.”

Mr. SCHWEICH. And Congressman

Mr. KucINICH. Do you agree with that statement?

Mr. ScHWEICH. I agree with the statement, but I also would
point out the Security has 15 members. And I think the United
States and the United Kingdom acted very honorably in trying
their best to stop the corruption when it came to light.

Mr. KuciNicH. And what specific steps were taken when the cor-
ruption came to light?

Mr. SCHWEICH. As I said, the retroactive pricing was extremely
effective, placing holds on goods that might have dual use items.
And then in other cases, we were less successful. We tried, for ex-
ample, something called smart sanctions, Congressman, where we
were trying to get increased border patrols. We were not able to get
that through because other committee members weren’t interested
in it.

Mr. KUCINICH. Isn’t it true that the United States has veto power
over every substantive decision made by the Secretary General?

Mr. SCHWEICH. No, over every resolution that’s proposed to be
passed by the Security Council.




43

Mr. KuciNicH. And the U.N. Secretariat, including those regard-
ing the Oil-for-Food Program?

Mr. ScHWEICH. I don’t think the United States has any veto
power over decisions made by the Secretariat within the scope of
the authority of the Secretariat.

Mr. KUcCINICH. But within the scope of the management of spe-
cific programs, we sat and we had 60 people who were scanning all
these documents, and you’re saying we couldn’t do anything about
any of the kickbacks, we were powerless?

Mr. SCHWEICH. We actually did, as I said, with the retroactive
pricing and the holds, we actually did a significant amount to try
to stop it.

Now, I agree with you 100 percent, Congressman, that it was not
a leak-free process. We definitely had problems, and there was defi-
nitely money that got through. But I think if you look through the
661 Committee minutes over an extended period of time that the
conduct of the United States and the United Kingdom was honor-
able and we did our best.

Mr. KUCINICH. Isn’t it true that the Oil-for-Food Program became
the Development Fund for Iraq?

Mr. ScHWEICH. That’s my understanding.

Mr. KucINICH. And that happened in November 2003?

Mr. SCHWEICH. Right.

Mr. KucINiCcH. And that Development Fund for Iraq was then
turned over to the Coalition Provisional Authority?

Mr. SCHWEICH. That’s my understanding, yes.

Mr. KUCINICH. Are you familiar with the report of the Special In-
spector General for Iraq relating to the handling of $9 billion in
Iraq reconstruction funds?

Mr. SCHWEICH. Congressman, I don’t want to not answer your
question, but I have only very limited familiarity. Once it went
over to the CPA, it became more of a DOD activity, and I haven’t
paid a whole lot of attention to it, to be honest with you.

Mr. KucINICH. You're speaking to a certain fluency that existed
at the State Department with respect to Oil-for-Food. Do you know
if there is any such fluency at the State Department with respect
to the missing $9 billion?

Mr. SCHWEICH. I'm not aware of that.

Mr. KUCINICH. So you really don’t know anything about it?

Mr. SCHWEICH. No, I don’t.

Mr. KUCINICH. Are you interested in it?

Mr. SCHWEICH. Yes, sure.

Mr. KuciNIcH. Do you feel that it would undermine the credibil-
ity of the United States on one hand to be raising questions about
the accounting of the Oil-for-Food Program in which we discovered
there were bribery kickbacks, and you went over the list, and on
the other hand a program that we had direct responsibility for ac-
counting for that $9 billion is missing? Do you think that raises
questions of our credibility before the United Nations?

Mr. ScHWEICH. Congressman, I just don’t know enough about the
issue to make any statement on that.

Mr. SHAYS. Would the gentleman just suspend 1 second? This
will be on my time. We are going to have a hearing some time in
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June on this specific issue of the $9 billion. It is an issue of how
was the money accounted for.

So it may be ultimately $100 million are missing or $10 million
or whatever. It’s not that $9 billion can’t be accounted for. It’s that
there was not proper accounting of the $9 billion.

But the gentleman has raised absolutely the right question about
this issue. And we’ll be bringing in the experts to do that. We think
it may be on June 21st, and we’ve got a sign-off on that hearing
from those that we need to get sign-off on, at the gentleman’s re-
quest. I haven’t had a chance to

Mr. KuciNicH. Well, you know, Mr. Chairman, when there was
money missing at ENRON, we found out later it was stolen. So we
don’t know that any of that money hasn’t been stolen. I'm not
charging that it has been. But what I'm saying is that when you
have money missing and you have a special investigation of it, and
it raises the questions about $9 billion missing, I mean, on one
hand, if we’re concerned about Oil-for-Food, and we ought to be,
then we also ought to look at the handling of successor programs.

Mr. SHAYS. Would the gentleman allow me?

Mr. KucinicH. Of course.

Mr. SHAYS. It’s like saying that DOD is missing $100 billion, be-
cause no part, frankly, very little part of DOD is accountable. In
other words, at one point there was over a trillion dollars of trans-
actions that were not properly being accounted. But that didn’t
mean we didn’t know where a trillion dollars of transactions were.
It’s that they weren’t being properly accounted for.

And the gentleman is right, they are not being properly ac-
counted for. There’s not $9 billion missing, it’s just not being ac-
counted for. And when I say just, I mean it’s serious. But this gen-
tleman, nor do you or I really have the expertise yet to do it. But
we will have a hearing, we will have witnesses that you would like
us to get, and we will get an answer as to, of the failure to account
for $9 billion, how much is actually missing, where did it all go.

I thank the gentleman.

Mr. KuciNICH. What I'm getting at here, Mr. Chairman, is this.
And I want to thank you, by the way, for being responsive and
being willing to hold a hearing on that. What we’re looking at here
is a mentality. There was, you know, it’s conceivable, when you
consider that we had so many people who were involved in scruti-
nizing these contracts, it’s conceivable that we had an anything
goes approach, because it’s Iraq. It’s like a run-up to the signature
line in the movie Chinatown. I mean, it’s just Chinatown. Or
maybe it’s just Iraq.

So if it’s in Iraq, anything goes. Anything goes, and all of a sud-
den you have this Oil-for-Food and all these kickbacks, it’s Iraq.
Then you have $9 billion that hasn’t been properly accounted for,
it’s Iraq.

Well, you know, that’s not good enough. And you know why, and
it’s particularly not good enough, Mr. Chairman, when now you see
the credibility not only of U.S. intelligence agencies under attack,
but also the credibility of the State Department under attack.

Now, I'm going to, before I conclude, I just want to share this
thought with you. It’s no secret around the world, because we're
talking about the world here, and I happen to believe there is a le-
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gitimate role for the United Nations. My view is, I look at the
world as one. I see it as being interconnected and interdependent.
That’s why we should be concerned with what’s happening in dif-
ferent nations, as they should be concerned what happens here.

But when you see this whole story about Oil-for-Food here, and
$9 billion that can’t be accounted for there, and you see the cha-
rade of the State Department taking the rap for a decision that
was made by the White House to invade Iraq no matter what,
when you see the intelligence community taking a rap for a deci-
sion that was made by the White House to attack Iraq no matter
what, it leaves us here in a state where we’re reviewing a farce.
That is tragic.

So the buck has to stop at the administration. Colin Powell is
one of the most honorable men who has served this country and he
was basically put in an impossible position. We have some of the
best people serving America in the State Department, and they
have been put in an impossible position, because the administra-
tion made the decision to attack Iraq, notwithstanding the facts.

And the people in our intelligence community, I'm going to just
say this and then let it go, the people in our intelligence commu-
nity, we have some of the best people in intelligence, the career em-
ployees serving this country, and they are getting smeared, because
this administration basically fed intelligence to certain people and
told them this is what they had to say and later on it turned out
not to be true.

Mr. Chairman, so much of what we're looking at here is not just
a question of the credibility of the State Department or the United
Nations or our intelligence capability. It goes right back to the ad-
ministration. It’s time for someone to dust off Harry Truman’s old
plate that said “The buck stops here.” Because in this administra-
tion, it looks like the buck stops in somebody’s pocket.

Thank you.

Mr. SHAYS. I thank the gentleman.

We've been joined by Mr. Ruppersberger and Mr. Lynch. We
thank both of them for being here, they have been very important
members of the subcommittee.

Mr. RUPPERSBERGER. Mr. Chairman, first, I want to thank you
for continuing to focus on this issue. It’s extremely important as we
deal with all of the issues facing us, including the security of our
country and the world, basically.

I have just a quick statement, I want to read a couple para-
graphs, and then just a couple basic questions. I'm sure a lot of this
has been repeated.

Mr. SHAYS. The gentleman has 10 minutes.

Mr. RUPPERSBERGER. That’s good, usually we have 5. That’s
good, Mr. Chairman, thank you.

First thing, I was struck last year at one of our Oil-for-Food
hearings when it was first announced that the U.N. had agreed to
an independent inquiry committee and Paul Volcker was appointed
to lead it. I remember members on both sides of this dais comment-
ing on Mr. Volcker, and that if he received the necessary coopera-
tion from the United Nations, we believed the investigation would
be thorough and productive.
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As we know, the inquiry committee released its interim report on
February 2, 2005. When it was released, Mr. Volcker commended
the U.N. for its cooperation, saying that “Few institutions have
freely subjected themselves to the intensity of scrutiny entailed in
the committee’s work. I don’t know of any other institution that
has been scrubbed quite as hard as this.”

Now, like it or not, this is a global world today. Our economies,
cultures and travels are linked with other nations and other parts
of the world. Unfortunately, we have learned a terrible and difficult
lesson: that terrorism is a global problem as well. When we face
an enemy that is stateless, that can move people, money and weap-
ons across borders with ease, peaceful and democratic nations must
come together in some institution to face these global threats. I be-
lieve our relationship with our international partners is critical to
our success in the global war on terror.

So when I look at the Oil-for-Food issue, of course I'm concerned
about allegations of corruption. We all should be. And we need to
deal with that. I'm concerned when laws are broken, I believe we
should follow the facts and punish those proven guilty. We need to
hold people accountable, including the leadership at the top, espe-
cially the United Nations, and also the Security Council, of which
we are a member.

But beyond the punitive element, I am concerned with how we
move forward and keep our eye on the ball, what we have learned
from this and what constructive recommendations can we take
from Mr. Volcker and others to strengthen the U.N. and move for-
ward.

Now, Mr. Schweich, first thing, do you feel that based on the in-
formation that you have, and especially with the issue of Oil-for-
Food, and other issues that are out there involving the U.N. that
the U.N., can be successfully reformed to do the job that’s needed
to be done, that they need to do to pull our countries together and
especially as it relates to the war against terror?
| [The prepared statement of Hon. C.A. Dutch Ruppersberger fol-
ows:]



47

Statement of
Congressman C. A. Dutch Ruppersberger
Subcommittee on National Security, ET & IR
The Oil-for Food Program: The Inevitable Failure of UN
Sanctions”
2247 Rayburn HOB

April 12, 2005

11:00 A.M.

Mr. Chairman, I want to thank you for calling this hearing
today on the management of Iraq Oil proceeds and
compliance with U.N. Resolutions. I hope we can learn
more about what 1s going on, but more importantly we need
to fix the situation so that Iraqi’s can use the sale of oil to
rebuild their country. The rebuilding of Iraq is a national
security priority.

We moved funds from the mismanaged Oil-For-Food
program to the Development Fund for Iraq. The
Development Fund for Iraq is to be used for a good cause
for the humanitarian and reconstruction needs of the Iraqi
people. It is supposed to go to the needs of the people.
This idea 1s something that I think a lot of Members
support, the use of Iraqi oil to help rebuild their own
country.
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We need strong reconstruction in Iraq. We need to give the
Iraqi people jobs so that they are part of the solution and
more importantly that they are no longer a target for
recruitment to attack U.S. and Iraqi Security forces trying
to establish peace. We need those funds to rebuild the
country so that we can show the world some progress in the
country.

However mismanagement and a draw down of funds that
have gone missing raises serious concerns about what is
going on?

For example the interim government bartered petroleum
products for electricity and other oil products from Syria in
transactions worth $461 million dollars. It later deposited
$97.7 million dollars from oil sales into its own bank
accounts, a direct violation of the UN Resolution. KPMG
in an audit of the development fund says the Coalition’s
poor management has left the Fund "open to fraudulent
acts."

We turned money over to this new fund with the request
that any transaction be transparent and in the open. We
need an honest accounting and inventory of spending. The
use and sale of oil in Iraq for their reconstruction and
security is an important solution, but if the sale of oil is
being mismanaged then we need to look into the problem
and fix it.
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3.

How can we win in Iraq if their greatest resource is
mismanaged? How can we expect to bring our soldiers
home when the only income the country has is wasted? We
need these funds to go to reconstruction. We need to allow
the Iraqis to use their best asset, oil, to defeat the insurgents
and to establish their own stability.
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Mr. SCHWEICH. Congressman, yes, I do believe that the U.N. can
be reformed. But it is a major undertaking, not only because the
problems are so systemic and so deep with the oversight issue, the
transparency issue, some of the things that we've discussed and
I've alluded to in my statement, but also because you've got 191
countries with very differing interests and very different theories
on what really needs to be reformed.

Right now there is a major reform initiative underway. The Sec-
retary General released a report called, “Enlarge Our Freedom,”
which we’re studying now, which contains some very good propos-
als. And things are moving in the right direction, but it’s going to
be fits and starts. Because getting consensus among that large of
a group of people and countries is very, very difficult.

Mr. RUPPERSBERGER. Well, let’s talk about some of the elements
that need to be done. First thing, I think when you look at any
management function, the president, CEO, whatever, it starts at
the top. So in this situation, I believe, from what I know of the
makeup of the United Nations, you have the leader, Kofi Annan,
and then you also have the Security Council, which is the board.
And they have a lot of power.

And really, they set the tone. Now, what would you recommend
to them needs to be done? Do we need to change leadership at the
top? Do we need to put together a plan? Because whether you're
a1 government or in the military or whatever, you need to have a
plan.

Now, what should our plan, based on your knowledge, before the
U.N. to get off the bipartisan, the U.N.’s bad, the U.N.’s good, the
U.N. shouldn’t be here, whatever? Bottom line, our citizens want
us to have a functional group, whether you call it the United Na-
tions, but some group in a world economy that can come together,
especially as we now focus on the war against terrorism.

So let’s get more specific. What would you recommend be done?

Mr. ScHWEICH. Well, Congressman, let me start with, the Sec-
retariat has claimed that the Secretary General does not have
CEO-type authority and needs more. Can’t control budgeting, can’t
control hiring and firing, can’t get rid of the deadwood in the orga-
nfi‘z?ltion, certain things like that. I think we concurred with some
of that.

Mr. RUPPERSBERGER. I hope we can learn from that for the new
DNI, too, Director of National Intelligence.

Mr. ScHWEICH. I think we concur with some of that. The problem
is, we are somewhat reluctant to give the Secretary General a lot
more authority unless there is a lot more transparency and over-
sight. So what we’re trying to do is reformulate our position, and
we’re only in the infancy of formulating those positions, so I really
can’t give you too many specifics.

But I think you will see very specific proposals coming out of the
State Department in the coming weeks. But basically, balancing
the idea of a Secretary that does not have enough ability really to
influence the process, with the understanding that if you give
somebody more authority and more power over hiring and firing
and budget and those types of things, you're going to have to have
a much more aggressive oversight system. There are whole parts
of the Secretariat’s operations and the U.N.’s operations that are
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not even subject to OIOS review and audit. There are a lot of
closed meetings we don’t think should be closed. They're going to
have to open it up.

So as we develop specific proposals, and I think we will, and un-
fortunately I'm not authorized, because they haven’t been fully vet-
ted yet with what those proposals are, you'll see our effort to bal-
ance the need for a stronger authority with greater oversight and
greater transparency. Those are the objectives.

Mr. RUPPERSBERGER. I don’t think there’s any successful institu-
tion or entity that does not have strong leadership at the top. But
what you need is a check and balance to make sure you hold that
leader accountable.

Mr. SCHWEICH. Exactly.

Mr. RUPPERSBERGER. That’s the format that you need.

Let me ask you this. Do you think we can get past the Oil-for-
Food problem?

Mr. ScHWEICH. Yes, I do. It’s going to take a long time, though,
for several reasons. First of all, we’re waiting on the major report
of the Volcker Commission. They have released two reports, but
they said the big report comes out in July or August. So we're
going to have to see what that says.

Second of all, there are numerous other investigations going on,
several congressional committees, U.S. Attorney’s Office, other
countries have numerous investigations going on. So we’re going to
have to see how it all falls out, just how bad it was, how much cor-
ruption occurred. But I do believe there are already reforms being
implemented that will hopefully prevent something like that from
happening again, like the increased power of the OIOS, like better
sanctions regimes, more targeted sanctions. I think there are les-
sons being learned from this, and I think there are actions being
taken to improve it.

Mr. RUPPERSBERGER. I respect Volcker, and I think he’s done a
lot for our country, he’s a very intelligent man who has a high de-
gree of integrity. Do you think he’s on the right track, based on
where he is and where his investigation is?

Mr. SCHWEICH. I do interact frequently with the Volcker people,
and they are obviously a very hard-working, conscientious group of
people that have already exposed a lot of problems with the Oil-
for-Food Program.

One issue I raised with the chairman earlier was the issue of the
Turkish and Jordanian protocols. And I'm interested to see how
they treat that issue. They rightfully operate principally in secrecy.
So how it’s all going to turn out, I don’t know. But I certainly think
we were impressed with the first two reports.

Mr. SHAYS. If the gentleman wouldn’t mind, just so I understand
they, who is “they” operate?

Mr. ScHWEICH. The Volcker Commission, they don’t give press
conferences or report on exactly what their progress is. So I think
we really have to wait and see what the big report says in July.

Mr. RUPPERSBERGER. But my question is, right now, based on
what you know, do you think they are focused and they are on the
right track? One of the reasons I ask this question is because un-
fortunately, certain people who respected Volcker now because he
made the comment, the quote that I read, are attacking Volcker.
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I want to make sure that from your perspective, do you feel that
Volcker and his commission are on the right track in their focus
on investigating the U.N.?

Mr. SCHWEICH. From what I've seen of the past, I think they are.
I think we have expressed some concerns about their mandate and
staying within their mandate. As long as they stay within the very
specific mandate the Secretary General gave them, I think they’ve
got a very talented group of people that will do an excellent job.

Mr. RUPPERSBERGER. OK, now, let’s get back to specific rec-
ommendations. Because in the end, it’s an end game, it’s resolving
this, it’s working through this and getting where we need to be.
First we have to deal with the corruption issue, and that has to
move forward. But then we have to pull these nations together to,
one of the major issues of concern to me is fighting the war against
terrorism.

You mentioned the authority at the top and I think that’s a very
important issue. But we also have to make sure that person is held
accountable. Second, what do you feel needs to be done with re-
spect to the Council itself, the Security Council? It has a lot of
power.

Mr. SCHWEICH. Yes, and right now again, there are a whole se-
ries of proposals for Security Council reform that we are evaluat-
ing, from expanding the membership with new permanent mem-
bers with new non-permanent members to reflect regional interests
more accurately, from changing their working methods, for more
transparency.

And again, I'm in an awkward position here, because I was here
to testify about Oil-for-Food. I will say, Congressman, that we are
very actively considering the exact issue that you discussed and
W}hai}?) proposals we are going to come out in favor of and which ones
will be——

Mr. RUPPERSBERGER. What issue that I discussed?

Mr. SCHWEICH. About Security Council reform, which is a very,
it’s extremely active. The U.S. mission to the United Nations, the
State Department and virtually every Member State is almost pre-
occupied in New York with Security Council reform and how to
make it a better Security Council.

Mr. RUPPERSBERGER. The credibility of a union of nations, what-
ever you call it, is extremely important. And again, I'm going to
focus on the war against terror. If we don’t pull it together, the
United States and Great Britain can’t do it alone. We need help.

Thank you.

Mr. ScHWEICH. Thank you.

Mr. SHAYS. I thank the gentleman very much. Appreciate his
being here.

Mr. Lynch, you have the floor for 10 minutes.

Mr. LYNCH. Thank you, Mr. Chairman. I appreciate that.

Mr. Schweich, I want to thank you for coming here to help this
subcommittee with its work. I just returned from Iraq last week,
and I must say that it would be enormously helpful if we had a
competent and reliable U.N. ready at this stage to help this new
Iraqi government with its new responsibilities.

Let me followup on what Mr. Ruppersberger asked you. He asked
if we could get through this Oil-for-Food Program. Let me ask you
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more pointedly, can Kofi Annan survive this Oil-for-Food Program
controversy, in your estimation?

Mr. SCHWEICH. In our estimation, we continue to support the
Secretary General and his work. Obviously as Ambassador Dan-
forth said several months ago, the chips have to fall where they
may, there is more reporting to come. But at this point, we are sup-
portive of the Secretary General, yes.

Mr. LYNCH. OK. I've got to tell you, I don’t share your confidence.
I really don’t. I guess we’ll all wait for Mr. Volcker’s report this
summer.

In your earlier testimony you mentioned the Article 50 waiver
that was granted to, I think it was granted to Jordan and Turkey.

Mr. SCHWEICH. Turkey and Jordan requested relief under Article
50. It was not actually formally granted. There was a letter sent
to Jordan basically acknowledging the situation. There was really
no action taken on Turkey. But the waiver was actually granted by
the U.S. Government under the Foreign Operations Appropriations
Act.

Mr. LyncH. To Jordan?

Mr. SCHWEICH. To Jordan and to Turkey.

Mr. LYNCH. And to Turkey?

Mr. SCHWEICH. Yes.

Mr. LyncH. OK.

So are there any other countries out there—so they were allowed
to, because they claimed hardship under that article, they were al-
lowed to be outside the sanctions, am I understanding this cor-
rectly?

Mr. SCHWEICH. What we did was, under the Foreign Operations
Appropriations Act, we are not allowed to provide foreign aid to
countries that are in violation of the sanctions. And a waiver to
that was granted, recognizing that there was extreme hardship to
their economies in complying.

Mr. LYNcH. OK. And you’ve basically said that affected Jordan
and Turkey. Are there any other countries that requested waiver
in some form or other?

Mr. SCHWEICH. Not on a large scale like that. I think there might
have been some smaller requests. But I'm not even aware that
there were any. I think I did read at one point that other countries
did ask for certain targeted relief.

But no, it was basically Jordan and Turkey.

Mr. LyNcH. OK. You're saying you heard some smaller requests
from other countries? What other countries?

Mr. SCHWEICH. I've read that, and I don’t know much more about
it. If it was, it was minor, and I think it would be fair to say that
it was Turkey and Jordan that requested the relief.

Mr. LyncH. OK. It goes to the issue of our credibility in terms
of asking for support for the sanctions, and then we have, we’re
granting waivers. I understand. I understand.

But if there are other countries that have been requesting waiv-
ers, I need to know that.

Mr. SCHWEICH. Yes, I'm being advised by one of my advisors that
there were numerous other countries that requested relief, but not
on the scale of Turkey and Jordan.
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Mr. LYNCH. I'm not worried about scale. 'm worried about if it’s
a small hole in the sanction that we’re asking to be placed against
Iraq, it doesn’t matter the size. Let me ask you again, what other
countries asked for even small relief from the sanctions, and what
countries, no matter what size of relief, what other countries got
relief from the sanctions?

Mr. SCHWEICH. I don’t think any of them were actually officially
granted relief. What I'll do, if it’s OK, Congressman, I'll take it
under advisement and send you a letter with the exact names of
the countries. It was in 1991, early in the sanctions regime. I recall
reading that a number of countries asked for some kind of relief.
dBut these were on a very small scale compared to Turkey and Jor-

an.

I'd be happy to get back to you on that.

Mr. LyncH. All right, and I understand you’re here for limited
purposes, for the Iraqi Oil-for-Food Program. However, in previous
hearings I've asked this question. We had a situation, and this was
several months ago I asked for the information and I understand
we're just getting some response now. We had some Halliburton
employees who were involved with, I believe it was Kuwaiti busi-
nessmen who, there were some sizable bribes involved, and we re-
cently were given names of those Halliburton employees. Am I get-
ting this right? Yes.

Any information that you could provide?
hMr. SCHWEICH. Regretfully no, Congressman. I don’t know about
that.

Mr. LYNCH. I'm sorry?

Mr. SCHWEICH. No, I don’t know about that issue.

Mr. LyNcH. OK. All right, Mr. Chairman, I'm going to yield back.
Thank you.

Mr. SHAYS. I thank the gentleman.

I do want to go through a few more questions and take advan-
tage of your expertise. I mean, you are, no one is questioning your
devotion to the U.N. and your devotion to our country and your re-
sponsibility in the U.N. We're very grateful for your service there,
and we're grateful that you would take time to come down to help
us understand the system. I don’t want you to leave before we have
gone through some of these questions.

You’ve explained why the United States accepted the trade proto-
col signed between Iraq and Jordan and Turkey. You've made it
clear that basically, Turkey and Jordan were saying that a huge
amount of their gross domestic product was trade with Iraq, and
now, we had these sanctions, and that they were asking the 661
Committee to address that; 661 wasn’t addressing it.

So first Jordan started to just buy oil and use that oil. But they
told the United Nations, that’s correct?

Mr. ScHwEICH. That’s correct.

Mr. SHAYS. And that eventually, the 661 Committee acknowl-
edged that they had received the letter, acknowledged what Jordan
was doing and just said, keep us informed. And we have basically
the letters that you have provided us there. So we'’re really, one of
them is Jordan first asking for Article 50 relief. That’s the first
thing they did. Then this is, and then a year later, they notified
that they were going to do that, and we are submitting that for the
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record. And then this is Turkey basically 5 years later notifying the
U.N. that they were engaged in trade with Iraq as well.

Mr. SCHWEICH. They were requesting the same relief, right.

Mr. SHAYS. Requesting the same relief. And in a sense, they re-
ceived it.

Mr. SCHWEICH. There wasn’t actually a letter sent back, in the
case of Turkey, like there was with Jordan. But effectively, they
notified that it was occurring, yes.

Mr. SHAYS. But without rejection, we will put these letters into
the record, and I appreciate your having those letters.

[The information referred to follows:]
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ORIGINAL: ENGLISE

LETTER DATED 20 AUGUST 1990 FROM THE PERMANENT REPRESENTATIVE OF
JORDAN TO THE UNITED NATIONS ADDRESSED TO THE PRESIDENT OF THE
SECURITY COURCIL

I have the honour of enclosing herewith the text of a letter addressed to
Your Excellency from His Excellency Mr. Marwan Kasim, Deputy Prime Minister and
Foreign Minister of Jordan, relating to Jordan’s request to enter into
consultations with the Security Couneil under article 50 of the Charter, conceraing
the effects of the carrying out of resolution €61 of 1990 on Jordan.

I should be grateful if this letter and its enclosure would.be given urgent
snsideration by the Council in view of the magnitude of the problem and its
ressing nature.

(Signed) Abdullah SALAH
Ambassador

0-20438 16981 (E) Faen
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I have the honour of bringing to your attention the followingi

1. The Govermment of the Hashemite Kiongdom of Jordan has taken note of the
Security Council's adoption of resolution 661 on 6 August 1990. Cogunizant of its
obligations undexr the Charter, and the resolution's mandatory nature. Jordan shall
comply with its provisions.

2. The compatent Jordanian authorities have, after careful studies and analysis,
determined that compliance with the resolution will lead to axtreme economic
hardships to Jordan and its population, which constitute "apecial economic
problems” within the meaning of Article 50 of the Charter.

In this respect, may I draw Your Excellency's attention to Jordan's geographic
location and the degree of Interdependence between, on the one hand, Jordan's
economy and on the other, those of Irag and Kuwait. The extent of this
intardependence can be gleaned from the attached memorandum. You will recall alise
that Jorxdan is currently passing through an economic crisis unprecedented in its
histery.

Motivated on the one hand by thaeir wish to carry out thelr Charter obligations
in good faith, and conscious at the same time of the sxcessive onerousness for
Jordan arising from compliance with resolution 661, my Governmment heraby officlally
requests to enter into consultations, om sn urgent basis, with the Security Council
with regard to finding a solution to the problems that will arise from the carrying
out of measures under Chapter VII.

(Signed) Marwan 5. KASIM

Foes
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This memOfandum explains the economic losses that would affect Jordan as a
result of the imposition of restrictions on exchange of trade, services and
financial transactions with Irag and Kuwait.

These losses could be classified under the following topies:
(1) Exports of goods

{2) Transport to Iraq

{3) Import of crude oil and fuel oil

(4) Grants to the budget

{5) Irag's debt to Jordan

(6) Remittances from Jordanians working in Kuwait

(7) Dismissal of Jordanian expatriates in Kuwait

(8) Hurden resulting from the massive outflow of expatriates from Kuwait
through Jordan

(1) Exports of goods to Irag and Kuwait

Jordan's exports to Kuwait in 1989 amounted to about $US 65 miilion. Most of
these exports consist of vegetables and foodstuffs. It was expected that total
exports in 1990 will be around $US 80 million. Jordan's exports to Irag are
sxpectad to excesd $US 200 million this year, of which $US 180 million is to be
settled undar the bileteral payment arrangement and the balance by convertible
currencies. The restrictions on Jordan's exports to both countries will result in
a loss exceeding $US 280 million annually. The magnitude of this burden amounts to
30 per cent of Jordan's national exports, or over 60 per cent of Jordan's

non-~commodity exports.

This sharp drop in exports of goods would affect the balance of trade as well
as the economic activity of the coustry and will further accentuate the already
high unemployment level in Jordan.

(2) Zrangport to Irag

Goods in transit from Agaba port in Jordan and destined to Irag is a major
stivity in the Jordanian economy. The total income generated from port charges
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transformation and packing activities as well as inland freight is estimated to
exceed $US 250 million annually.

The elimination of thess activities would alsc have a sharp adverse effect op
the current account of the balance of payments, GDP and employment in the country,

(3) Import of crude oil and fuel oil

Jordan imports about 22 million barrels of oil and oil derivatives annually,
About 90 per cent of this is imported from Irag and Kuwait. Xuwait provides crudas
01l and fuel oil as grants to Jordsn amounting to $US 60 million annually, while
the balance is imported from Irag and is financed from Jordan's outstanding debt to
Irag as well as through the bilateral trade arrangements., Onre fourth of Jordan's
total import bill comsists of fuel oil. Fuel ¢il is being purchased from Irag at
concessionary prices not exceeding 60 psr cent of crude oil internationasl price,
Shifting to new sources of oil and fuel oil will subject Jordan to serlous
difficulties with regard to the loss of concessionary oil supplies, obtaining the
necessary finance, as well as finding new sources of fuel oil at competitive prices.

(4) Grasts Lo the budget

Kuwait made a commitment to pay Jordan an amount of $US 135 million in the
form of grants for the fiscal year 1990-1991 whereas Irsg made & commitment for an
amount of $US 60 million during 1990 in grants. The total amount committed by both
countries is $US 185 millionm.

This amount is crucial for the budget and the balance of payments and without
the raceipt of these grants Jordan's budgst as well as the balance of payments
would be subjected to strong pressures,

(5) Irag's debt to Jordan

Irag's total outstanding direct debt to Jordan at the baginuning of 1990 stood
at $US 310 million and the Iragi Government has agreed to reduce this debt during
1990 by about $US 240 million through paying $US 144 million in cash and exporting
crude oil and oil derivativas for the balance. However, $US 72 million only has
been paid in cash so far, and the balance therefore shall not be met under present
circumstances.

In addition, the Jordanian Govermment has incurred an additional obligation,
the balance of which at present is $US 2.6 billion, on behalf of the Iragi
Government to guarantee debt to a third party which the latter has been repaying
regularly, This amount is not included in Jordan's outstanding foreign debt for
the purposes of rescheduling, The imposition of financial and trade rastrictions
on Irag shall necessarily force Irag to stop repayment and consequently the burden
of servicing this amount, (i.e, $US 2.6 billion), shall be tranaferred to Jordan's
Treasury.

Jeas
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(6) Remi m_J nian by Kuwai

Jordan estimates that during 1990 remittances from Jordanians working abroad
will exceed $US 800 million, 40 per cent of which were expected to come from Kuwait.

Imposing restrictions on Irag will jeopardize the transfer of such remittances
to Jordan and will further widen the gap in the balance of payments of Jordan,

{7) Dismissal rdanian n Kuwai

It is estimated that Jordan has around 330,000 expatriates working abroad, out
of which a minimum of 100,000 work im Kuwait. The imposition of the embarge could
result in sudden and massive dismissal of these expatriates and the immediate
return of a large percentage of them along with their families to Jordan,
{(Jordanians working in Kuwait together with their families are estimated to number

over 350,000.)

This imminent inflow of returning migrants will further aggravate the
unemployment situation in the country which curreatly stands at around 15 per cent
of the labour force, What will make the situation more difficult is the recent
erosion of their savings in Kuwait, a fact which will impose a heavier social
burden on the Government.

{8) B £ n v w_of expatri m nd Ruwai h

Jordan

Jordan is the only country through which expatriates working in Kuwait and
Irag can pass on their way to their home countries. BSince the beginning of the
erisis the through-flow of those expatriates has increased substantially. Jordan
will face tremendous difficulties if it were to handle this flow.

CONCLUSION

Jordan is at present passing through a crucial economic situation which is
characterized by rising unemployment, high rates of inflation and serious
difficulties in servicing its foreign debt, It is already implementing an
adjustment programme with the IMF in order to resume growth and address internal

and external imbalances.

The success of this programme is largely dependent on the ability of Jordan to
increase exports, and to obtain additional financial inflows from abroad in the
form of grants and remittances.

The imposition of the embargo will certainly result in a complete reversal in
these objectives and will destroy the fundamentals of this effort and hence subject
the economy to total collapse. It is imperative that arrangements are made to

provide Jordan with the following:
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{1} Grants to compensate for the reduction in granks from Irag and Kuwait,
the reduction in expatriate remittances, and to compensate Jordan for the increase
in public expenditures resulting from imposing the embargo.

(2) 0il and oll derivatives with concessionary conditions and with long-term
financing at most favourable terms.

(3) Long-term soft loans to enable Jordan to revitalize the economy ang ko
overcome the sharp drop expected in economic activity, employment and axports,

It has been demonstrated that the direct financial loss that Jordan will incur
as a rasult of implementing the embarge decision will not be less than
$US 1.5 billion a year and Jordan would require further funding in the magunitude of
half a billion dollars to cover the indirect consequences and repercussions of
reduced sconomic activity and external imbalances.
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SECURITY COUNCIL COMMITTEE ESTABLISHED S/AC 25/1996/COMM 7649
BY RESOLUTION 661 (1990) CONCERNING 5 Bugust 1896
THE SITUATION BETWEEN IRAQ AND KUWAIT ORIGINAL. ENGLISH

~

No 28533 /1306

ThePenmnemR.yuenumoitheR ublic of Tw to the United
to the Chai qcﬁhe oo

N pro hzs comp Urdted Nations Security
Councal Commil blished by resclution 651 {1990) concerning the sitvatio-
betweea Irag and Kuwait, and has the honor to bring the following to the
Commuttee's attention

Turkey, fully aware of its obligations under the UN Charter, has acted in
solidarity with the .aternational coslition to restore Kuwait’s mdependence,
soveresgnty and tegritorial integrity following Iraqi aggression. Turkey metculously
1mplemented all UN Security Councl resolutions on Iraq, including those
concernung the sconomic embargo

ARer almost sx years since its inception, Turkey 13 now at the forefront of
the countrzes which have been directly and most adversely affected by the embargo
Economic difficulties that emerged as a consequence of the closure of the Kirkuk-
Yumurtalik crude oil pipeline as well as the collapse of gross bilateral trade, the
termination of Intractng and ba.Jung services. the loss of transportation and
communication fees, the halt of tourism from and through Irag, the cessation of
reglonal commercial activities. the massive infiux of refugees from Northern Irag
and myitary expenditures on struggle with Northern Iraq-originated terrorism have
compounded the security and social problems especially 1n the ady South
Anatolian region. which i turr has cavsed a strong and growing frustration amon;
the Turkish pubbc opmuon

Turkey apiwcmes the contributions made by the international coalition to
mitigate some of the difficulties suffered as a result of the Gulf War  Nonetheless
a heavy burden of economuc lcsses and other problems remams  Turkey believes
that the losses, detaied 1n the annex have Jong exceeded its ability to continue in
this manner for an unknown peniod of bme. The Government of Turkey is
applying to the UN to resume on an urgent basis its umportation of leum and
petroleum products from Iraq in lunuted quanuties essential for Turkey’s own
needs, and will act 1 accordance with the UN Charter, including its Articte 50, and
relevant UN Secunty Counci resolutions regarding Irag, w particular UNSCR 986

. ood UN practices Such unperts will help revae economic activity particularly in

* the Southeast Anatchan regien which has been hut hardest by the UN sanctions

mposed on Iraq .
I&)}? (;Q}VJ 3[04 ((QFZ/‘\ /@}V Jf’/é&g
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2.
.

The afore-mentioned purchases of Irag: petroleum and petroleum products
will be paxd through the export to Irag of foodstuffs medicane, health supplies
materials and supplies for essential civiian needs as well as other items approved
by the Commuttes established under resolution 661 (1990} In addition, Turkey wili
ask the Sanctions Commuttee whether payments to Iraq may also be made by
drawing upon Iragl debt to Turkey

The Turkish Governmoent recognizes that the provisiops of the Security
Council resolution 661, 28 modifed by other relevant resolutions, remain in
effact Ontheoth»humyakcwthatpdomybegiven to the
settlement of detts and compensations owed to 1ts Government, nationals and
corporations within the context of the relevant UN Security Courxil resofutions and
in particular resolution 692 (1991)
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ECONOMIC LOSSES OF TURKEY
DUE TO THE GULF WAR

I- TRANSPORTATION

A, BOTAS (Crude oil pipeline)

The apnual revenne from the prpeline was $ 400 million. Therefore the
five momths revenme loss for 1990 was $ 160 milhon.

B. TRANSPORTATION (Aviation, Highway, Maritime, Railroad
Transportation) AND COMMUNICATIONS

Turkey also suffered loss in these sectors, mainly due to the decline in
the number of passengers aud the increase in insurance prenxiums.
1- AIR TRANSPORT
Losses in this sector can be sumimarized in two categories:
a) Transit passage, landing and accommodation losses

Landmg, accommodation and bridging services given by the State
Arrports Management Company and special services given by private sector
companies to Kuwaiti and Iraqs planes.

Transit passage fees from Kuwaiti and Iraqi planes using Turkish
atrspace.
b) Passenger transport.

Termination of THY and private sector lines due to the closure of
Irag aud Kuwath airspace, losses from longer flight paths; additional
insurance rates, cancelled reservations

2- LAND TRANSPORT
Laoss of ,
Transit ransport from ports,
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Transport of export goods;

Transport of import goods and petrol by land;

Trans:t transport from Europe to Irag;

Transport of dry and cooled goods to Kuwait.
3- SEA TRANSPORT

a) Freight losses to Iraq and Kuwatt; loss of ferry lines, increase 1o fuel
and insurance rates; termination of transit transport to Iraq and Kowart.

b) Port sexvices.

Losses of income acquired from loading, unloading and other
scovices given at Mersm and Iskenderun ports, which were .. main transit
ports used by Iraq and Kuwait,

4- RAILROAD TRANSPORT

Losses incurred by the termination of railroed land tramsport
combined trade to Iraq

5- COMMUNICATIONS SECTOR

Losses of commmication from Iraq to Turkey, via Turkey to the
Middle East and other countries

II- TOURISM

The expectations for tourism revenues were, $4, $44, 745 845,
S «t and § 4 7 bilhon ror the years 1550, 1991, 1992, 1993, 1994, 1995
respectively The drfference between expected and actual figures of each year
represents that year’s loss

HI- EXPORTS

The trade volume with Iraq before the Guif Crisis was at the level of
$ 2 bulion per year In the peniod of 1985-1989, the share of exports to Irag
which was a main trade parmer was 8% (10 87% in 1985 and 7 64°% m
1989)
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Table 1: Export to Iraq for the period of 1985-1989 (mallian §)

YEARS EXPORT | RXPORT | % OFALL
(ALL) Tong) | FXPORTS
1985 7958 961 12,0
A 1986 7457 553 74
1987 t 10,190 945 93
1988 11,662 086 84!
1989 11,625 45 33
Avenage 8.08

In view of these figures, the table of expected exports (in other words
Turkey’s losses) for the 1990-1995 period are as follows:

Table 2: Export to Iraq for the period of 1990-1995 {efbon $)

| YEARS | EXPORT | EXPORT | % OFALL | LOSSOF
E | (ALL) | (rOIRAQ) | EXPORTS Rgxrwg%'és
| 190 | 12759, 215 1,037 822
f[L 199, 3,993 —'jmx‘:ﬁ 1,087 %5
1992 | 14,719 22 1,177 965,
1993 15,345 160 ‘ 1,227 1,067 g
1994 | 18,106 mj 1,448 1307
1995 21,600 123 1 1,728 1,605,
Total § 6,731
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The breakdown 1p table 2 shows that the losses of exports to Iraq total
$ 6.7 bithon for the period of 1990-1995

V. IMPORTS

'msmg"_orit)cof’rmidshnnponsﬁomlmqwascompqwd of petroleum
and petroleum products The estimated loss in the Turkish impoart bill due to
the increase of o1l prices is $ 860 million for the year 1990 and $ 60 for the
year 1991.

V- CONTRACTING SERVICES

The Twkish contractors total mcome loss m Iraq and Kuwait, due to
unpmdclamsandproﬁtlosswas$620mmmnml990($420nﬂhmmlgq
and $ 200 million in Kxrwait).

The potential profit loss for the years 1991-1996 is estimated at § 200
million per year

VI- BANKING SECTOR

The losses 1n the banking sector represent losses of  comrespondence
services

V¥II- TURKISH CENTRAL BANK

Due to the settlement of the account between the Twrkish and Iragi
Central Banks in June 1988, the Iraqi Central Baok has undertaken a debt to
its Turfash counterpart There are also unpaid “promisory notes” from the
Iraq: Authorines to Turkish coutractors for services rendered m Irag prior to
the Gulf War

VIII- REGIONAL COMMERCIAL LOSSES

Due to the halt of transtt lghway wransportation and all cross border
trade actrvities, regional trade collapsed. Thus trade has started to tnckle as of
August 1994, with the resumption of imited hmnamtanan goods exported to
northern Iraq through the Habur Gate

IX. MILITARY EXPENDITURES

The lack of authonity in northern Iraq, an adverse side effect of the Guif

War, has created 2 favorable atmosphere for the mtenstficaton of terrorist
s activittes 1 this regron  This situation has led to some redeployment of the
Turkish Army all along the border and has resulted m extra expenditures
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amounting t0 $ 330 milion to ensure the border security. Furthermore, 1
order to eliminate the terrorist threat, Turkey bad to undertake two milttary
operations of limited scope m northern Iraq in 1992 and 1995. In the course
of 1996, a sumber of strikes had to be carried out against the PKK terrorist
organization clements based on the Iraqgi side of the border It is difficult to
quantify the, expenditures resulting from these military activitics, which are
known to be ranming into hundreds of millions of Dollars.

X. PRODUCTION LOSS

Turkey’s average growth rate, wiich was 5% asmnmaily, abraptly fefl to
0.5% m 1991 due to the Gulf War. Thus, it 15 estimated that the production
loss of the country has been approximately § 4950 million. Some of the
adverse results of the Guif War, being already taken into account in previous
paragraphs, only half of that loss is presented under the title “priduction loss™
in the appendix.
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SECURTTY COUNCIL COMMITTEE ESTABLISHED §/AC.25/1991/COMM. 159, |
BY RESOLUTTCN €61 (1990) CONCERNING THE 16 May 1991
STIUATION BETWEEN IRAQ AND KUWAIT :

|
't

The Permanent Representative of the Hashemite Xingdom of
Jordan to the United Nations presents his compliments to the
Chairman of the Sanctions Committee established by Resclution
§61 (1990) and has the honour to inform the Committee that the |
Jordanian Government has resumed on an urgent basis its ‘
importation of oil and oil derivatives from Iraq in limited
quantities absclutely essential for Jordan's own internal
needs. These imports are being funded by drawing down on Iraqi
debts to Jordan. 1In this regard, the Government of Jordan is
prepared to report to the Committee each month on the
quantities, value, and dates of imports of all Iragi oil and
oll derivatives. The Jordanian Government recognizes that the
provisions of Security Council Resolution 661, except as

modified by other relevant resolutions of the Council, remain
in effect.

The Jordanian Government, whose unique economic
circumstances have previously been acknowledged by the )
Committee, is facing great difficulties, as a result of its
particular geographic location, in finding a continuous and '
secure supply of the above-mentioned basic materiasls from other
suitable sources. Although the Jordanian Government has been |
trying to import crude oil from cther avallable sources by sea
through Aqaba port, the technical limitations for receiving, é
handling and discharging crude oil vessels at Aqaba port do not |
allow us to receive all cur requirements of crude oil by sea.
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SECURITY COUNCIL COMMITTEE ESTAELISHED S/AC,25/1991/NOTE/55

BY RESOLUTION 661 {1990) CONCERNING 22 May 1991
?ESMNMIRAQANDWT CRIGINAL: ENGLISH
Note by the Chairman

The Chairman of the Security Council Camnittee established by
resolution 661 (1990) corcerning the situation between Irag and
Kuwait presents his conmpliments to the members of the Comittee and
has the honour to transmit herewith, for their information, a copy of
a letter dated 22 May 1991 fram the Chairman addressed to the
Permanent Representative of Jordan to the United Nations.

.....
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UNITED NATIONS gii‘? NATIONS UNIES

Lislf A 8. mALNEREF TH_LDT8SM oL ~NA NS NEWIOER }

SECURITY COUNCIL OOMMITTEE ESTABLISHED BY RESCLUTION 661 {1990) .
CONCERNING THE SITUATION BEIWEEN IRAQ AND KUWAIT .

22 May 1991

sir,
i
On behalf of the Security Council Committee established by resolution
661 (1990) concerning the situation between Irag and Kuwait, Ihavethehcmfr
to acknowledge receipt of your note verbale datead 16 May 1991 in which you
informed the Comittee that the Jordanian Govermment had resumed the
importation of oil and oil dexrivatives from Irag.

I have the honour to inform you that, given the unique position of |
Jordan in regard to Iraqg, as the Committee has previously acknowledged, the
Comuittee at its 4ist meeting, held on 21 May 1991, took note of Jordan’s |
mwﬁmottmiwtoflraqioilmoildariwtiwsasmibadinym#r
note verbale, pending any arrangements that can be made to cbtain supplies
from other sources, and on the understanding that such Iragl oil exports are
subject to the provisions of the Security Council resolution €92 (1991).

Accept Sir, the assurances of my highest consideration.

ellner

Security Council Committee established ;
by resolution 661 (1990) concerning the
situation batween Iraq and Kismait

7 m{.f/f,/f{”/ ~

His Excellency !
Mr. Abdullah Salah {
Anbassador Extracrdinary and Plenipotentiary
Permanent Representative of Jordan to
the United Nations !
Permanent Mission of Jordan to the |
United Nations i
866 United Nations Plaza, Room 550-552 |
New York, N.Y. 10017 ;
l
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Mr. SHAYS. Why didn’t the U.S. support similar trade protocols
with Syria?

Mr. ScHwEICH. Well, first of all, Syria never came to the Security
Council, Mr. Chairman, saying, we would like Article 50 relief and
here’s the impact on our economy. The reason they couldn’t do that
is they really didn’t have substantial oil trade with Iraq until they
started the protocol. So they didn’t have the same hardship case.

The second thing was Syria was actually sitting on the Security
Council, Mr. Chairman, and denied that they were even getting the
oil. They were confronted directly with the issue, “are you import-
ing Iraqi oil,” and they said no, and we and other countries said,
we have evidence that pipeline is open and that you’re doing it.
They said, oh, no, no, we’re just testing it.

So contrary to what happened with Turkey and Jordan, where
they came hat in hand, asked for Article 50 relief and really did
it by the book, Syria just engaged in a massive fraud, denying the
entire time they were ever importing any of the oil.

Mr. SHAYS. Why did so many non-end users get passed those
overseeing the program to purchase Iraqi 0il? In other words, so
many middlemen, how did that happen?

Mr. SCHWEICH. I think there was some laxness there, Mr. Chair-
man, in really investigating whether these people were middlemen
or end users. Everyone claimed to be an end user, but it turned out
that was quite wrong. And the oil overseers, I think the answer is,
just weren’t diligent enough in their investigation to make that de-
termination.

Mr. SHAYS. Why didn’t the alleged participation of so many polit-
ical and religious institutions prompt further investigation into
participants of the Oil-for-Food Program?

Mr. ScHWEICH. I don’t know the answer to that.

Mr. SHAYS. Do you know the answer of why didn’t the United
States or other 661 Committee members put holds on this over 70
contracts the U.N. informed the committee might be overpriced?

Mr. SCHWEICH. I don’t know about specific contracts. I know we
did put holds on some contracts because of pricing. But again, I
think as DCAA pointed out, it’s very, very tough to determine
whether a contract is overpriced just by looking at the paper.

Mr. SHAYS. I think you said you would get back to us on this
issue?

Mr. ScCHWEICH. Yes, I will.

Mr. SHAYS. Thank you.

Just quickly going through these, were the internal and external
oversight mechanisms adequate for a program of this scope and du-
ration?

Mr. SCHWEICH. No, there wasn’t, as I mentioned before, the
OIOS didn’t even audit the contracts, which is where most of the
fraud was. You can say the problem was in letting Saddam Hus-
sein pick the contractors or in failing to insert, as you know, in
DOD contracts, they have audit clauses that go well into the pri-
vate sector contracts down several levels and several tiers. We
think something like that should have been imposed if they were
going to allow Saddam Hussein to negotiate the contracts himself.

Mr. SHAYS. Why do sanctions committees act in secrecy?
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Mr. SCHWEICH. Well, there is some validity in the same way that
a lot of governmental and other organizations like to have candid
and open conversations, so they do want secrecy in some cases. We
do believe, though, I think, which might be the implication of your
question, Mr. Chairman, that there is too much of that with respect
to sanctions committees, and we are requesting that there be much
less of it, that minutes be made available and that more meetings
be open, with the understanding that there will be some cir-
cumstances in which candid discussion requires secrecy.

Mr. SHAYS. So in response to this question, should all 661 Com-
mittee minutes be made public, you would say most but not nec-
essarily all?

Mr. ScHWEICH. I would say that the presumption should be in
favor of making them public.

Mr. SHAYS. Let me get to this last line of questioning. How
should we measure the effectiveness of the sanctions? In other
words, what benchmarks should we use?

Mr. ScHWEICH. I think the effectiveness of the sanctions should
be, did we get the actor against whom the sanctions were imposed
to comply with our demands. And in the case of the Oil-for-Food
Program, it was a mixed bag. Saddam Hussein did not comply with
weapons inspectors, but we did keep him from getting weapons of
mass destruction.

Mr. SHAYS. Is there any question my colleagues would like to ask
before we go to the next panel?

Again, Mr. Schweich, I want to thank you for being here. I want
to thank you for being prepared to answer the question that we
needed to ask. I want to thank you also for your answering the
questions directly and not giving us more detail than we needed.

I'd like to ask you, is there anything that we should have asked
that we didn’t ask that you need to put on the record?

Mr. SCHWEICH. I can’t think of anything right now, Mr. Chair-
man, but if I do come up with something, would it be OK to write
a letter to you about that?

Mr. SHAYS. Yes, that would be very helpful.

Mr. SCHWEICH. Thank you.

Mr. SHAYS. So we're all set?

Mr. KucINICH. I just want to thank you for your testimony?

Mr. SHAYS. Thank you. Thank you so much.

Our second panel consists of Dr. Paul Conlon, owner of
Transjuris e.K. in Munich, Germany, who was the former Deputy
Secretary of the U.N. Security Counsel Iraq Sanctions Committee;
Mr. Andrew Mack, the director of the Center for Human Security
at the University of British Columbia, who was the former Director
of Strategic Planning, Executive Office of the U.N. Secretary Gen-
eral Annan; and Dr. C. Joy Gordon, associate professor of philoso-
phy, Fairfield University.

I thank all three, if you would remain standing, we’ll swear you
in and we’ll go from there.

[Witnesses sworn.]

Mr. SHAYS. Note for the record our witnesses have responded in
the affirmative. In the many, many years of doing this, we swear
in all our witnesses, and we thank you very much.
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We'll start with you, Dr. Conlon, and we’ll do the same thing,
we're going to do the 5-minutes and then roll it over another 5 min-
utes if you have points that you need to make. We'll go to you, Mr.
Mack, and then to Dr. Gordon. Thank you all three for being here.

Let me make the point that your statement will be in the record.
If you decide to respond to testimony already given and adjust your
testimony orally, that’s perfectly OK.

Dr. Conlon.

STATEMENTS OF PAUL CONLON, OWNER, TRANSJURIS E.K.,
MUNICH, GERMANY, FORMER DEPUTY SECRETARY, U.N. SE-
CURITY COUNCIL IRAQ SANCTIONS COMMITTEE; ANDREW
MACK, DIRECTOR, CENTER FOR HUMAN SECURITY, UNIVER-
SITY OF BRITISH COLUMBIA, FORMER DIRECTOR OF STRA-
TEGIC PLANNING, EXECUTIVE OFFICE OF U.N. SECRETARY
GENERAL ANNAN; C. JOY GORDON, ASSOCIATE PROFESSOR
OF PHILOSOPHY, FAIRFIELD UNIVERSITY

STATEMENT OF PAUL CONLON

Dr. CoNLON. Thank you, Mr. Chairman.

With the United Nations, we sometimes have a type of dichotomy
between two sets of functions it has, and two mentalities that go
with it. One of those is what we refer to as the humanitarian or
the soft activities that it engages in. These might revolve around
development, environmental protection, fighting against disease,
those are the things that make it akin to a type of huge inter-
national welfare department, with soft goals, that it is not easy to
determine if the goals had been obtained or not, and with soft
methods.

Normally the legislative, a lot of the legislative resolutions re-
garding these things are not binding, they are of an exhortatory
nature, not binding. That occupies about 98 percent of all those
people working for the United Nations.

Alongside of that, we have something else, which is more akin
to what a police department does, and that is this collective secu-
rity enforcement function that resides with the Security Council. It
has a privilege of actually binding members, and even non-mem-
bers, to do what it wants under certain circumstances in that re-
gard. It has at its command an awful lot of options of a very un-
pleasant nature which it can use against recalcitrant governments,
even non-governments nowadays, that are threatening peace and
security or otherwise not complying with obligations of an impor-
tant nature under the U.N. charter. Now, that employs about 2
percent of the United Nations Secretariat.

Under these circumstances, we have this dichotomy, the good
United Nations, the bad United Nations, and so forth. And what
happened in the case of the sanctions against all of the target
states of that period, not just Iraq, I should stress here, by the way,
that we’re talking about similar things happening in regard to the
sanctions against Yugoslavia, Libya, and Haiti, to some extent also
Angola, or against the rebel movement in Angola.

What it had at that time was a confusion of two things that grew
up basically over time. The original consensus in regard to sanc-
tions against Iraq was extremely high for a very good reason. It
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had done something that was vitally threatening to most of the
members, with the exception of a very few. There was a great deal
of consensus and cooperation, greater than ever before or ever
since.

Now, after April 1991, the main goal of the original U.N. action
against Saddam Hussein’s regime having been achieved, the resid-
ual goals that emerged largely from Resolution 687, had much less
acceptance and things began to go awry. In addition, the target
state gradually gathered itself and began to assess its position and
think of ways in which it could respond to the challenge of being
under sanction.

At this point, confusion ensued, in that the committee which
originally had been created almost entirely with enforcement func-
tions began to get involved in humanitarian mitigation functions.
And there is, in this matter, a tradeoff that has to be, in case of
any future sanctions regime as well, be truly looked at. The tough-
er the enforcements, the more you risk collateral damage to unin-
tended targets, and that could include civilian populations. So
there is a need for some attempts to structure the sanctions so they
don’t have that effect, or to mitigate their functions.

However, the fact that these two things were essentially the do-
main of two distinct constituencies in the U.N. organization itself,
I'm talking now about the Secretariat to a certain extent, but also
the political constituency of states that are active in the various
bodies, they’re not the same ones. Because these things were mixed
up after about 1991 in this sanctions regime, and most others as
well, you started to have problems with the one activity working
against the other activity and the constituency engaged in the one
activity working against the constituency engaged in the other one.

Now, the sizes, the magnitudes that I initially spoke of being
very disproportionate to say the least, it’s clear that when this hap-
pened, enforcement is not going to be very successful, and mitiga-
tion, or at least interference with enforcement for humanitarian
mitigation purposes, is going to be very significant.

If one is looking for insights as to what has to be done in the
future under this basis, one of the things I suggested in my book,
to which I can refer almost whatever questions you ask, it is prob-
ably answered there already, I suggested that in the future, a
stronger Security Council, if it’s going to be a centerpiece or center
of collective security enforcement, should have greater independ-
ence from the general Secretariat of the United Nations, possibly
having its own secretariat and should be as independent as pos-
sible from the influence of the Secretary General.

This has gone into a statement I made, which I have given to an-
other subcommittee. Two Secretary Generals, one the predecessor
of Boutros-Ghali, under whom I served most of these years, were
loyal to the Security Council. As from what I understand, Kofi
Annan also has been. But Boutros Boutros-Ghali eventually came
into conflict with the Security Council, and the constituency of
states that were playing a dominant role there at the time, that’s
the P3, and it includes the United States. And he eventually began
to do what he could do to sabotage sanctions enforcement against
Iraq, against Yugoslavia as well, by the way.
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What he could do was, his leeway for doing this is narrow. He
is basically a servant of the Security Council, and can’t do that
very much. But he was able to do something, and he did that. So
we had the problem that you had a U.N. system of outlying agen-
cies which had goals that were more or less at variance with the
goals of the Security Council. They occasionally did what they
could 1’{0 sabotage, but on other issues they did cooperate with us
as well.

And you had then, at least from about 1993 or so forward, 1993
forward, let us say, a Secretary General that was becoming increas-
ingly uncooperative with sanctions, particularly against Iraq. This
is one of the reasons why things began to go awry.

At the same time, the target states, the original target state,
Iraq and later other target states, particularly central Yugoslavia,
which was, the state of Yugoslavia that was left, adopted certain
tactics using humanitarian mitigation arguments and mechanisms
to strengthen their position under sanctions. These have not been
entirely analyzed afterwards, and are not entirely known.

But they did involve what the representative from the State De-
partment has referred to as swamping the committee that began
very early, began in our case around, I would say, by the end of
1991, swamping the committee with requests for humanitarian
mitigation which in my book I refer to as waiver actions or waiver
clearance actions. Most of these were not used. In the case of my
committee, it was 10 percent that were used, and in the case of the
Yugoslavia committee it was 2 percent.

So you had a body which operates in many ways in a manner
similar to a regulatory agency or regulatory body in a national gov-
ernment, granting humanitarian waiver clearances 90 to 98 per-
cent of which were never utilized. It was also unclear where the
money was coming from or should have been coming from to fi-
nance all of this pseudo-trade that the clearances referred to.

This, it assumed after the fact that much of this had to do with
unfreezing frozen assets. In the case of Iraq, I in later years also
suspect that the family of the dictator, which at that time was one
of the world’s richest families, had the problem that its assets had
to be kept relatively hidden and that moving assets out of the hid-
den sphere into the open market was a dangerous act, because that
could tip off, Iraq’s claimants were numerous by this time, as to
where the rest was hidden, and that some of this activity may have
been related to money laundering in that sense, ways of getting the
money out of the hidden sources into the open market.

But that explanation would not be that valid for Yugoslavia,
which was doing the same thing to an even greater extent as far
as volume was concerned.

These things, by the way, were all vastly enhanced by the lack
of transparency with which the committee operated. That was also
one of the points on which I directed a good deal of criticism and
analysis in internal memoranda, I think many of which have now
been photocopied out of the archive at the University of lowa and
been given to the subcommittee.

So a lack of transparency was responsible for this and was re-
sponsible for many of the other problems we had, some of which
had to do with the fact that even our own internal recording, reg-
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istration of what we were doing was very primitive and lacking, be-
cause we had no obligations of accountability to the outside.

Since we didn’t have to explain to anyone what we were doing,
we ultimately did not bother to keep very good track of it ourselves.
The book gives examples of all sorts of things that happened as a
result of this poor management, which is, by the way, management
of the committee with its decisionmakers who were not staff mem-
bers but delegates of their countries.

[The prepared statement of Dr. Conlon follows:]
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Threats, and International Relations, of the
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Historically, the United Nations grew out of a treaty organization largely centered around the
multilateral treaty known as the United Nations Charter, That treaty is unique and "privileged" in that its
signers were not allowed to make any reservations and because it contains a provision that obligations
under that treaty would take precedence over all its members' other treaty obligations. In that way it
formed the basis of a constitutionally structured international legal order. Its rationale was collective
security and its various parliamentary bodies were given governance and enforcement functions, most
especially the Security Council which was empowered under certain circumstances ("Chapter VII") to

bind the members against their will to abide by its decisions.

Seen now as a global system the United Nations consists of a large number of treaty organizations
or intergovernmental organizations of much less privileged status dealing with specialized questions
(human rights, development, health, refugees, international trade). They too are international governance
organs but they lack the same unambiguous enforcement powers of the central treaty organization and
their position in a constitutionally structured international legal order is much less clear. Nonetheless they

make up the vast bulk of all UN activities and employ over 95% of all its personnel.

In the 1990s when the Security Council attempted to exercise some of its collective security
enforcement functions it came into conflict with the wider UN system, partially because the latter had

many functions and missions that were considered incompatible with mandatory enforcement of sanctions
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resolutions. Most of those sanctions measures were binding, not only on states, but on other international
organizations and their personnel. Used to operating with certain legal immunities, some of those organs
of the UN and their staffs resented being subjected to the authority of the Security Council or did not share
the objectives of the relevant resolutions. This was also true of most of the central Secretariat's personnel,
ultimately as well of the then secretary-general (Boutros Boutros-Ghali). Within the margins of maneuver

available to them, they worked against enforcement of Security Council decreed sanctions.

This historical experience is not without its relevance for discussions of UN reform. Reform has
in recent years (and in the most recent proposal by the present secretary-general) been discussed as an
historic compromise (or trade-off) between a western constituency interested in collective security (and
human rights) and a developing world constituency interested in development. Whatever the merits of this
approach, experience has shown that mixing these two functions up in the same governance organs,
organizational framework and personnel pool has worked against efforts at enforcement of collective

security objectives.

Therefore, in any reform and, provided collective security is to be retained as an objective of the
United Nations, it would seem better to provide the Security Council with its own structures and resources
(including its own personnel), preferably in a separate secretariat uninfluenced by the organization's
secretary-general. Such an option appears to be admissible under the wording of the Charter as it presently

stands.

The rampant commercialism that later engulfed several sanctions committees of the Security
Council and paved the way for corruption under the Oil-for-Food program can only be understood against
the background of this other function of the United Nations (development, humanitarian relief, etc.) and
the vision of the organization’s "proper role” cultivated by inside and outside constituencies interested in

or engaged in these activities. UN-sponsored humanitarian relief deliveries and planned reconstruction
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activities in Iraq after the military intervention of 1991 provided the original justification for humanitarian
waivers, only to be followed by more commercial waiver requests and, ultimately unfeasibly voluminous

waiver request flows whose purpose was something other than the delivery of goods to the target state,

Target state regimes and commercial interests elsewhere (often in states neighboring on target
states) later came to encourage this phenomenon whose exact function was never entirely clarified but it
appears that obtaining export permits for unfreezing of assets, laundering of target state assets, smuggling
of non-approved goods to the target state and (occasionally) fraudulent activities unrelated to the target
state were prominent motives. These activities also provided valuable experience for small firms

specializing in sanctions busting.

At the time it was felt that such practices had an important humanitarian function in supplying
much needed goods to suffering civilian populations and therefore sections of the UN system began to
advocate liberalization of waiver practices in order to increase the range of goods and number of permits
granted by sanctions committees. Additionally, it was held that encouraging exporters outside of the target
states to enter this commercial arena was fostering economic development, another important United
Nations objective. In one instance, a UN development office was behind such pseudo-humanitarian

exports.

Instrumental in facilitating these undesirable developments was the secrecy with which subsidiary
organs of the Security Council like sanctions committees operated. By comparison with other legislative
bodies in the UN system, the Council itself is not particularly open but under the Charter much of its work

is ultimately subject to publication. But the sanctions committees operated almost completely in secret.

This secrecy was not based on any more basic procedural requirement of Charter law but had

evolved over time because most such subsidiary organs adopted rules of procedure opting for closed
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session meetings as a rule. However, secrecy went far beyond the mere practice of holding deliberations in
private because even the decisions were not divulged to the general membership. Empowered by
resolutions adopted under Chapter V11 of the Charter, those committees were authorized to make decisions
that were binding on member states against their will (and were thus exercising authority in the terms of
governmental theory). But decisions were originally only divalged to the member state (or states) that had
addressed a query or request to the committees even though many such decisions had generic relevance to
the general membership. Third states that might have to collaborate in the implementation of such

decisions were not as a general rule informed of them officially.

Because of this the humanitarian waiver practices of sanctions committees were never clearly
understood in all their ramifications by the general membership. Indeed, this lack of transparency in
thousands of what in other systems might be called case law decisions made the work of the committees
even more difficult for themselves since there was no coherent record keeping of decisions that would
allow the delegates, in dealing with a particular case, to determine easily how similar cases had been
decided in the past. The committees were not bound by precedent, but there was a feeling that consistency
was at least desirable. Poor record keeping, together with non-promulgation, weakened institutional
memory, all the more significant because the membership of such committees was constantly changing
(one-third of the members were replaced each year) and non-permanent members were disadvantaged in

their access to prior case law,

Secret deliberations were defended on the grounds that they encouraged candor in discussions of
sensitive issues, but empirical research has shown that it was in fact often easier to sweep unpleasant
issues under the carpet in such non-transparent bodies. The doors that impeded the flow of information in
one direction ultimate did so in the opposite direction as well and the committees did not even discuss
instances of alleged sanctions violations that were being aired widely in the press. Members of the

committees (states, one should remember) frequently declined to inform the committees of information
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that some of them most certainly must have had. In view of such a "don't ask, don't tell" posture, the
committees' secretariat quickly grasped that certain types of information were not welcomed by the
delegates or the chairmen and did not tell them all they knew either. The quality of decisions made in such

an environment could never be good.

All of these baneful practices grew up over time on the basis of habit and mentality. There are no
principles of law, or provisions of international law or Charter law that ever mandated such practices.
With the passage of time and under pressure from the general membership, the decision-making delegates
began to allow for more transparency. The Secretariat itself was partial to such secrecy, despite the fact
that it was itself disadvantaged by it in its work. A few other departments of the Secretariat had access to
what went on in the committees but important actors (primarily in the humanitarian departments) did not.

This only further alienated the latter from the sanctions objectives of the Security Council.

Nor could interested and informed outsiders (non-governmental organizations with relevant
mandates, scholars, the press) assist sanctions committees by providing interpretation, analysis or
supplemental information on the work of the committees. This even applied to scholars funded by the
United Nations. The latter, increasingly mobilized to denigrate sanctions, were kept in the dark about the

rampant commercialism going on in the sanctions committees.

Other parts of the Secretariat structure, particular employees in the translation and document-
processing department, clandestinely revealed what they knew from committee documentation to outside
constituencies, particularly the target states themselves. One target state, Iraq, occasionally forced the

Secretariat to publish its (slanted) versions of what went on at committee meetings as official Security

Council documents.



83

A curious aspect of this matter was that the members of the committees (states, and the
individuals representing them) were not bound to secrecy but could divulge what they knew and
frequently did. The staff of the Secretariat was legally bound to secrecy and could only divulge what it
knew of committee decision-making practice with the discretionary permission of their supervisors
(ultimately: the secretary-general). Such permission was given selectively out of political considerations.
The then secretary-general (Boutros Boutros-Ghali) used this prerogative to prevent the sanction

committees’ staff from defending the comrmittees against unfounded allegations about their practices.

This even included one of the more sensitive issues involved in their work: violations of
sanctions. It can be asked if secretary-generals really have the authority, or if so have not been abusing
such authority, to force or attempt to force employees and former employees to conceal what they know

about violations of sanctions measures adopted by the Security Council under Chapter VII of the Charter.

With so much non-systematic and selective information floating around about what went on
behind closed doors, it is no wonder that there was no lack of manipulative and self-serving rumors
available about what supposedly had transpired. Since no official versions of meetings were available to
the general membership, outsiders had no way of disproving or rebutting such claims. Members of the
committees could in this way not only keep their outsider colleagues in the dark but additionally mislead
them with selective leaks and slanted versions of events. One member of the Security Council (that
consistently supported the dominant position on the inside) made a practice of spreading rumors about its
purported strong opposition to that position - thus currying favor with one faction on the inside and with
the other one on the outside. Secrecy does not encourage candor or prevent demagogy. These practices are

unworthy of a body of such high standing in the intemational legal order.

This lack of transparency went hand in hand with a concomitant lack of accountability. Which of

these eyesores was the cause and which the effect is a matter that could be debated; clearly they reinforced
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each other. When the possibility of ultimate accountability for such deplorable practices was occasionally
brought up in private within the Secretariat there was a confident feeling that no one would ever be held to
account for them. Some of the matters kept secret constituted violations or possible violations of measures
adopted by the Security Council under Chapter VII of the Charter. Since measures adopted on that high
authority are also binding on international organizations and their civil servants, the least one can say is
that civil servants of international organizations should not assist, or be required by their superiors to

assist, delegates in concealing such matters.
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Annex I:
MEMORANDUM
to: Mr. James C. Ngobi, Deputy Director 30 December 1993
Subsidiary Organs Secretariat Services Branch
Department of Political Affairs
from: Paul Conlon, Political Affairs Officer
subject_security of Committee documentation
1. As mentioned orally, at the close of the latest ing of the C i blished by resolution 661 {1990)

copy:

concerning the situation between Iraq and Kuwait, Mr. Martinovic and I witnessed some disturbing phenomena.

Firstly, a journalist that, I believe, works for a Gulf region news agency entered the room (conference room 7)
and gathered up documents left on the table by the delegates.

In this context we became aware that the room was now completely empty, conference service personnel
having already left, and that the document trolley was still standing in the room (left unlocked). We took the most
sensitive types of documents from the trolley, but were obliged to leave it there.

Leaving the room we saw the Moroccan delegate, Mr. Bellouki, seated in the Viennese Cafe with Mr. Al-
Nima of the Iragi mission and another person, going through a bundle of papers.

One of these things cannot be prevented. The others might be amenable to some prevention. It is
T ded that better ar be made with Conference Services about either locking the room until the trolley
can be retrieved, or retrieving it immediately after the close of the meeting.

Mr. Martinovic
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Amex II;

16 May 1994
MEMQ

Mr. James C. Ngobi
Paul Conlon

Desirability of publishing C ittee d

The basic guidelines of subsidiary organs of the Security Councit having once established the principle that
closed meetings and restricted documentation were in the interest of expeditious and flexible decision-making - to
which Committee Secretariat can well attest - far-reaching conclusions were then drawn as to the desirability of secrecy
and the noxious nature of disclosure in general. The ultimate corollary has naturally been the idea that the members are
not supposed to know what goes on either.

The C iftee now takes th ds of decision every year in the form of export permit letters which are not
published in an orderly or gnized manner. Supposedly these decisions are binding on all those connected in some
way or another with the imp} of the decisi {though it is hard to see from a practical point of view how

they are supposed to be implemented by those who are not allowed to know about them.

1t can also be asked on the basis of what strange legal doctrines the Committee as a source of authority can
simultaneously require the non-disclosure of its decisions and then assert pretensions to their universally binding
nature? In most legal systems the validity of laws and decisions is directly dependent on their proper promulgatior.

The basic idea of sanctions compliance has been that compliance can be ensured by the threat of prosecution
of non-compliance in the court system of States. In most European jurisdictions, successful prosecution of sanctions
evasions is made more difficult, if not outrightly impossible, due to the fact that there is no certainty as to which export
transactions the Committee has permitted. The requesting State is the only jurisdiction where there is any certainty that
the anthorities can be legally bound to know of the Committee's decision in that case. This does not establish the degree
of transparency in any other jurisdiction which would be necessary to make deviation from the terms of the permit
prosecutable. In extreme cases this might even be the case within the jurisdiction of the requesting State.

The decisions of the Committee to allow exports is only communicated to the Government of the requesting
State. It is unclear how third-State authorities (authorities of States other than Iraq and the requester) are supposed to be
able to properly administer exports to iraq without direct access to the permit decision. Jordan's for
verification of authenticity of permit letters illustrates this point. Jordan is a "third State” in the vast rnajonty of cases.

Even in other cases the point is not academic. The idea that the requesting State is the implementing State in
the terms of older international law doctrine is nonsense in the case of our Committee. Frequently the requesting State
stands in no relation to the export transaction other than that it is the domicile of someone who requests it. Nowadays
even that reqmremem is being dropped. Just as there are "ﬂag»of -convenience” Junsdlcnons there are also "notification
convenience" jurisdictions. This is in no way impermissit ding to C:

P

The general lack of knowledge as to the legal requirements of sanctions pracnces is well known to Secretariat
staff who are constantly receiving enquiries from missi Other feedback from national ing authorities has
indicated that they do not understand the exact regulations, particularly in regard to the question of frozen assets. There
have been other ples pointing in the same direction. The result of all the secrecy is that the implementing States do
not know what sanctions law requires.

Most importantly, the secrecy has played into the hands of the crooks who now make up an important part our
ultimate clientele. Abuses of the Committee’s good faith as have recently occurred would be less likely in a system
where there was some fear of discovery. Gazetting permits would not deter or disturb the legitimate exporter, but the
sanctions evader would see his designs foiled from the start. It might also discourage less well-founded requests.

1t is therefore my dation that the Cq ittee's approvals in the form of the core-portion of the usual
approval or acknowledgement letter be gazetted in some appropriate manner, as are thousands of similar decisions of
permitting authorities in the organized Western countries.
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This might also force the Committee to clean up its act in matters of format, terminology, standardization,
quantification and description. Secrecy has helped to keep unprofessional and amateurish practices alive long after
volume and diversification would normally have forced through a more professional approach.

One possibility would be to require the requesting State to gazette the approval permit in the manner usually
used for its own permits. This would be less desirable, because there would be no central source of gazetted permits,
and there would be a greater variety of formats and forms. The permits might then have to appear in the official
tanguage of the Government Gazette. Abuses of permits through the use of "convenience jurisdictions” would still be
possible.

The best alternative would be for the United Nations as such to gazette the permits, either by inserting
standardized English and French versions m appropriate legal or commercial media, or by utilizing the facilities of the
Treaty Section.
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Mr. SHAYS. Thank you very much.
Mr. Mack.

STATEMENT OF ANDREW MACK

Mr. MAcCK. Thank you very much, Mr. Chairman and members
of the subcommittee, for this opportunity.

I should say that I'm coming here today not as an expert in any
sense on Oil-for-Food. I was the Secretary General’s director of
strategic planning for 3 years, and if anybody spent much time in
and around the United Nations, you know that strategic planning
is in some sense an oxymoron in the U.N. It’s very, very difficult
to have strategic planning when you have a board of directors
which is the General Assembly with 190 plus members.

Mr. SHAYS. So is your board of directors the entire Assembly or
is it the Security Council?

Mr. MAcCK. The General Assembly deals with budgets, and that
is absolutely critical in the U.N. The General Assembly doesn’t
have the same sorts of powers that the Council does. But that par-
ticular power is an incredibly important one, when it comes to U.N.
reform. If you ask the question, why is it the U.N. has nearly twice
as many people dealing with public information as is the case, as
working in the Department of Political Affairs and peacekeeping
operations, in a sense the Defense Ministry and the Foreign Min-
istry, the answer is the General Assembly, the fifth committee.

That’s why it’s so difficult, as somebody said before, for the Sec-
retary General to in fact implement reforms in the U.N. You have
to be able to persuade this large, factious body that something is
in their interests as well as the interests of the Secretariat.

Mr. SHAYS. Very interesting, thank you.

Mr. MACK. So Mr. Chairman, I simply want to say that I'm here
really speaking as an academic and somebody who has an interest
both in the U.N. and in sanctions regimes in their general efficacy.

I think I'm going to speak to the second part of the agenda today,
which is one of the implications of Iraq sanctions for the future.
First of all, it seems to me that it is quite clearly the case that we
are never, ever going to have another sanctions regime like that
imposed on Iraq. Comprehensive sanctions are out as far as the
U.N. is concerned.

And there are several reasons for this. First, you are never going
to persuade the French, the Russians and the Chinese to go along
with another resolution like 661. Second, the humanitarian side of
the house would be up in arms, and I think that the point made
earlier, that there is a fundamental tension in the institution be-
tween the humanitarian side of the house and the security side of
the house is a very important one. That tension runs right through-
out the Secretariat. It’s not just a case that it’s for the Secretariat
versus the Council.

So what we're going to see, I think, in future, is that the U.N.
is only going to be imposing so-called smart or targeted sanctions,
and the idea behind smart and targeted sanctions, they focus on
leaders and not on peoples.

The second question I think we need to ask, if you look into the
future, is how successful have sanctions been in the past and what
is it we need to do to make them more successful in the future. If
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you ask the question, how successful have sanctions been in the
past, the answer is not very. The classic study was done by the
International Institute of Economics some years ago, with a follow-
up study. They found that about 25 percent of sanctions regimes
were “partially successful.” What that in fact means is, what suc-
cess means is something which varies according to whom you
speak.

A more recent Canadian study found only 14 percent of sanctions
regimes have been successful, and that 85 percent of those were di-
rected against democracies. What that suggests is that the prob-
ability of economic sanctions regimes being successful against non-
democracies is in fact extremely low.

Now, in a sense, many of those sanctions regimes that have been
studied were unilateral sanctions regimes. And in principle, multi-
lateral sanctions regimes ought to be more successful. And studies
by George Lopez and David Cortright have written I think now
three books on U.N. sanctions. They figured about a third of U.N.
sanctions regimes succeed.

Now, this isn’t very good, but it’s actually quite a bit better than
the track record for coercive diplomacy more generally. A recent
study by the U.S. Institute of Peace found only 25 percent of exer-
cises of coercive diplomacy have been successful.

So why is it that two-thirds of U.N. sanctions regimes fail? First
I think they fail because trying to impose sanctions regimes on au-
thoritarian states fails because there’s a fundamental flaw in sanc-
tions theory. What sanctions theory says essentially is that if you
impose economic pain on a population, the population will bring
pressure to bear on their leaders to change the policies that led to
the institution of the pain in the first place.

Now, the problem with that, as far as an authoritarian regime
is concerned, is that the people that feel the pain have no power,
and the people that have the power feel no pain. Plus, and this has
been very well documented in the case of Iraq, but also in the case
of Haiti and other places, once you impose comprehensive sanc-
tions, one of the very first things that begins to happen economi-
cally in the targeted country is that you create a black market. And
in Iraq and elsewhere, it’s been the regime that has controlled the
black markets, so you have an extraordinary situation where mem-
bers of the regime whose behavior you’re trying to change through
sanctions actually have a perverse interest in the continuation of
sanctions.

And third, comprehensive sanctions cannot only enrich regime
members, they can actually enhance the control that the regime
has over its own population. We saw that very, very clearly in the
case of Oil-for-Food, where the regime to a large degree controlled
the flow of food and medicines to various sectors of the Iraqi com-
munity, and that gave it of course political leverage.

But we should also point out that many U.N. sanctions have
failed, not because of anything that’s in any inherent flaw in sanc-
tions per se, but because the Security Council made little or no at-
tempt to enforce them. If you’re looking at the sanctions that were
placed on Africa, for example, the sanctions committee rarely met
and they accomplished very little when they did meet, and the
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United States, by the way, was just as complicit in doing nothing
there as anyone else.

Many of these sanctions regimes were imposed because the
Council wanted to be seen as doing something, but didn’t want, for
example, to get into the business of military intervention. And iron-
ically, the Iraq sanctions were monitored far more closely than any
other sanctions regime in the U.N.’s history.

But I think it’s fair to say that the overriding concern of both the
United States and the United Kingdom here was strategic; that is
to say, it was about controlling the potential dual use items and
not so much checking for scans. Plus the fact that you have within
the Secretariat, there was no professional expertise available to
help the sanctions committees do their job more effectively. Numer-
ous reports have called for greater expertise on behalf of the Sec-
retariat there, and no cases of funding being available to provide
that expertise.

You see that very, very occasionally, as you saw for example, in
the case of Angola. You had the expert panels that were set up,
and there for the very first time you actually had people with real
expertise. And the reports that came out of sanctions busting in
Angola and Sierra Leone, the whole blood diamonds issue there,
there for the first time you could see what a huge difference it
makes if you can have people with really good expertise.

But the funding for that was provided independently by Member
States who did not come from the General Assembly. And of course
part of the problem with the Assembly now is that the Assembly
has been so, there is so much animus in the Assembly because of
perceived humanitarian costs of sanctions. There is a great deal of
unwillingness to do anything that is going to help implement sanc-
tions more effectively.

But I think it’s quite important, and I think this was one of the
points made by the State Department representative, the sanctions
do more, they’re about more than simply bringing countries into
compliance with U.N. resolutions. Sanctions are also about stig-
matizing a country. This is an important function. Sanctions are
most importantly about containment.

And I think it’s reasonable to say that as far as the U.N. sanc-
tions on Iraq were concerned, notwithstanding the fact there was
a large amount of leakage. They prevented Saddam from rearming.
Had there not been a sanctions regime in place, Saddam could
have replaced $40 billion, $50 billion, $60 billion, $80 billion worth
of material. He could have brought in modern tanks, he could have
brought in modern strike aircraft and so forth. He did not. He
didn’t do that and couldn’t do that.

And third, sanctions can be used to build support for the use of
force by showing that all military alternatives have been ex-
hausted, have been tried and failed.

And finally, and I think this is one of the reasons why sanctions
have been imposed so frequently, they can respond to the political
imperative that the Council feels to be seen to be doing something
when they don’t want to do anything more than sanctions.

So finally, I just want to say a few words about smart sanctions.
Smart sanctions, like smart weapons, are supposed to be precision
targeted. They are intended to reduce collateral damage. They are
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designed to coerce regimes, without imposing major harm on citi-
zens. As we have heard this morning, that can include a whole
range of things, freezing of overseas financial assets, specific trade
embargoes on arms, on luxury goods, flight and travel bans, politi-
cal sanctions designed to stigmatize the target regime, denial of
travel and so on and so forth.

The point I think about smart sanctions, this is the way forward
for the United Nations, they are morally appropriate when directed
against authoritarian states. It’s the regime that feels whatever
pain there is, not the people. They minimize humanitarian costs,
which isn’t only desirable in itself, but it prevents the regime, as
Iraq did very effectively, from using the pain inflicted on its citi-
zens as a way of generating support, even though it was Saddam
Hussein that was fundamentally responsible for the pain in the
first place.

And minimizing, they also reduce incentives for sanction busting,
which means that Article 50 doesn’t have to be invoked, although
when it is invoked, nothing normally happens, so you wouldn’t
have to have the same exclusions that you needed to have for Jor-
dan and Turkey. And they reduce opportunities for regimes of prof-
it from black marketeering.

But I think we should be very, very clear that smart sanctions
are not a very powerful weapon. They should be seen as one tool
and one tool only in the tool kit that policymakers have. They are
something I think nearly everybody who studied sanctions, every-
body who knows the U.N. says sanctions are an important tool,
they are something that lie between simply verbal condemnation,
exhortation on the one hand and military intervention on the other.

What is very, very clear is that the sanctions regimes are in need
of major reform, of much more resources. But it would be very fool-
ish to throw out the baby with the bathwater.

Thank you, Mr. Chairman.

[The prepared statement of Mr. Mack follows:]
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UN Sanctions: a Glass Half Full?
Andrew Mack and Asif Khan"
Introduction

By the end of the 1990s, following a series of embarrassing failures, the utility of the
UN Security Council’s two primary collective security enforcement mechanisms--
military force and sanctions--was being subjected to increasingly serious critique
both in the research and in the policy communities. Resort to force by the Security
Council in the second half of the 1990s was constrained both by doubts about its ef-
ficacy, following the debacle in Somalia, and by the reluctance of member states to
put the lives of their citizens at risk in distant UN operations where no perceived vi-
tal national interests were at stake. The increase in the resort to sanctions in the
1990s should be seen in this light--as a substitute for, as well as a precursor or com-
plement to, the use of force.

Prior to 1990 the Security Council imposed sanctions regimes on only two
occasions, on Rhodesia and South Africa. The 1990s saw a dramatic surge in UN-
imposed sanctions regimes, with the Security Council invoking Chapter VII to im-
pose a variety of economic and political sanctions, travel bans, and arms embargoes
on both governments and nongovernmental actors (e.g. UNITA in Angola). Sanc-
tions were imposed on Afghanistan, Angola, Ethiopia and Eritrea, Haiti, Iraq, Libe-
ria, Libya, Rwanda, Sierra Leone, Somalia, South Africa, Sudan, and the former
Yugoslavia. In the cases of Angola, Ethiopia and Eritrea, Haiti, South Africa, South-
ern Rhodesia, Sudan, and the former Yugoslavia, sanctions have been fully lifted,
whereas in the case of Libya, they were suspended. In the case of Iraq, sanctions
have been lifted, with the exception of some prohibitions related to the sale or supply
to Iraq of arms and related materiel.

How effective have these regimes been? This question is less easy to answer
than might be imagined, not least because what the ostensible rationale for actions
were and what the real reasons were sometimes differed radically. The UN lacked
the resources to undertake its own “lessons learned” review of its sanctions regimes
and no comprehensive scholarly studies were produced in this period either, Indeed,
it was not until the new millennium that the first comprehensive study of the efficacy
of the UN sanctions in the 1990s was published.'

UN sanctions, of course, only amount to a small percentage of the total. More
than one hundred sanctions regimes, mostly unilateral, were imposed during the
twentieth century. The most comprehensive, most heavily cited, and influential study
of the efficacy of these regimes was produced by the International Institute of Eco-
nomics (1IE) in 1990.2 The IIE study found that sanctions failed to achieve even
“partial success™ in coercing desired changes in target regime behavior in 66 percent
of 115 cases between World War I and 1990. Moreover, the failure rate increased
over time as the global economy became more open. Between 1973 and 1990, only
one in four sanctions regimes achieved even partial success. The major reason for
the overwhelmingly negative assessment of the efficacy of sanctions evident in al-
most all studies is that success in coercing target states to change their behavior has
become the criterion of effectiveness. But while coercing compliance is clearly an
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important (albeit rarely achieved) goal, critics tend to forget that sanctions often seek
to realize other objectives as well--from stigmatizing and containing transgressor
states to serving as instruments of prevention and deterrence. No studies have sys-
tematically examined the effectiveness of sanctions in realizing these latter goals.

The most damaging charge against sanctions, particularly comprehensive
sanctions, is that they impose widespread suffering on ordinary people, while leaving
the regimes they target not only relatively unscathed but also sometimes enriched
and strengthened. In part as a consequence, almost all studies today argue for one
variant or other of what have come to be known as “smart sanctions,” i.e., those
sanctions intended to target regimes, not peoples. The effect, though not the intent,
of a number of recent sanctions regimes, most notably in the case of Iraq, has been
the reverse. Peoples have been harmed far more than regimes.

The Efficacy of Sanctions

The only real disagreement in the contemporary sanctions literature relates to the de-
gree to which sanctions fail as an instrument for coercing changes in the behavior of
target states. No study argues that sanctions are, in general, an effective means of
coercion, although individual sanctions regimes can and sometimes do succeed. Part
of the difficulty in making judgments about the efficacy of sanctions arises from dis-
agreements about what constitutes “success” even with respect to coercion. For ex-
ample, supporters of sanctions argue that the comprehensive sanctions imposed on
the Federal Republic of Yugoslavia (FRY) played an important role in coercing Slo-
bodan Milosevic to agree to the 1995 Dayton Accords. Critics argue that sanctions
were of negligible import, that the Bosnian Serbs were losing their war against Croa-
tia and the Bosnian Muslims, and that it was this fact, together with the use of
NATO military force, that determined the successful outcome of the talks. Dayton
suited the FRY because it froze the status quo and prevented a greater Bosnian Serb
defeat. Military force, not sanctions, was the decisive factor, In reality, the relative
impact of sanctions and war on Milosevic’s decision making will likely never be
known. Sanctions were probably a contributory factor in determining the outcome of
the Dayton negotiations, but they were certainly not a sufficient condition for suc-
cess--and probably not a necessary one either.

The Yugoslavia case exemplifies the difficulty of determining the relative
impact of sanctions on outcomes that have multiple causes, but this is by no means
the only methodological problem raised by the sanctions literature. Supporters of UN
sanctions, for example, argue that pessimistic findings of the International Institute
of Economics study are of little relevance to the UN because a large number of the
cases examined in the IIE study involved unilateral sanctions, mostly by the United
States. The UN, by contrast, only imposes sanctions multilaterally, and multilateral
sanctions, so it is argued, are inherently more effective than unilateral sanctions.

The logic of this argument is clear enough; whether UN multilateral sanc-
tions are in practice more effective than unilateral sanctions is less so. Strongly en-
forced sanctions by a superpower like the United States against a small country that
is dependent on U.S. trade, aid, and investment may well be more effective than
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weakly implemented multilateral sanctions. The United States has demonstrated the
efficacy of economic coercion (of which sanctions are but a special case) on many
occasions. Moreover, the actual success rate of the UN’s multilateral sanctions in the
1990s is hardly encouraging. The UN recognizes this fact and over the past several
years has been actively canvassing ways to make sanctions both more effective and
less costly in human terms.

Why Sanctions Regimes Fail

One of the core assumptions of traditional sanctions theory is that the pain inflicted
by sanctions on citizens of a target state will cause them to pressure their govern-
ment into making the changes demanded by the sanctioning body. But, at least in au-
thoritarian states, the assumption that “civilian pain leads to political gain” suffers
from an obvious drawback. Those who bear the brunt of the sanctions have no power
to influence policy; those in power tend to be relatively unaffected. From this it
would seem to follow that sanctions directed against multiparty states, where there is
some possibility of domestic pressure being brought to bear against the government,
would be more effective than those levied on authoritarian states. One recent study
provides suggestive evidence that this is, in fact, the case.

Using more demanding criteria for success than those of the International In-
stitute of Economics study, Kim Richard Nossal found only 14 cases out of more
than 100 in which sanctions were completely successful. What was remarkable about
his finding was that in 86 percent of the small number of cases in which sanctions
had “worked,” the targeted state had a functioning multiparty electoral system. Sanc-
tions against authoritarian states failed in more than 98 percent of the 100-plus
cases.” Insofar as UN sanctions have been directed primarily against authoritarian
states, the potential significance of this finding is obvious.

Sanctions may strengthen the regimes they seek to coerce. When trade em-
bargoes are imposed on a target state, the sanctions-induced scarcity of goods causes
prices to rise, often dramatically. Between 1990 and 1995, price increases for basic
commodities of around 1000 percent a year were not uncommon in Irag. The conse-
quences were predictable. First, the poor who could afford least suffered terribly.
Second, the economic independence of the middle class, a building block for democ-
ratization and source of potential resistance to the regime, was destroyed. Third, re-
gime members and their allies who controlled the black market profited hugely.
Elizabeth Gibbons has argued that the imposition of sanctions on Haiti created a per-
verse economic interest in their perpetuation amongst the very regime members they
were targeted against.®

In Irag, efforts by the international community to relieve the suffering of the
people had a further perverse effect. Regime control over much of the food and
medical supplies distributed under the oil-for-food program has increased the de-
pendence of the people on the state and further undermined civil society, while pro-
viding an additional lever of control and coercion for the regime.

Sanctions bodies, rather than the target regime, may be blamed for sanc-
tions-induced suffering. The “pain-leads-to-gain™ assumption of traditional sanctions
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theory also assumes that it will be the regime, not the sanctioning body, that will be
blamed for the privations imposed. In reality, sanctions often increase popular sup-
port for the regimes against which they are targeted, especially when the state con-

trols the media and can guarantee that its “spin” on who is responsible for the sanc-
tions-induced hardship gets the widest hearing. The so-called “rally round the flag”
phenomenon is true of authoritarian as well as democratic regimes.

Failure to compensate for third-party costs may encourage cheating. Sanc-
tions, by definition, impose disproportionately high economic costs on the economic
partners of target states, but despite calls from the UN General Assembly for these
costs to be borne more equitably by the international community, this almost never
happens. Where little or no assistance is available, disadvantaged states will have an
incentive to break sanctions and renew their traditional economic relationships to
avoid harm to themselves.

Some provision for third-party compensation has been made in those cases
where the implementation of sanctions regimes has engaged the interests of major
powers, notably in Iraq and the former Yugoslavia. No such aid has been forthcom-
ing in the case of the African sanctions regimes. Here and elsewhere, demands for
compensation have generally been ignored by the wealthy states.

Implementation, monitoring, and enforcement problems can undermine sanc-
tions regimes. Many critics assume that because sanctions rarely succeed, there must
be some inherent flaw in sanctions strategy. But failure in many cases has been due
to the inadequate monitoring and enforcement of sanctions regimes. In the case of
Rhodesia, for example, sanctions busting took place on such a massive scale that ex-
ports actually rose after sanctions were imposed.

If it is indeed the case that the failure of many sanctions regimes is due to
lack of enforcement, one might be tempted to assume that sanctions would work if
only they were implemented seriously. This is a superficially attractive argument,
but it ignores the fact that the difference in the way sanctions are implemented is not
accidental. The level of resources allocated to monitoring, assessing, and enforcing
sanctions is a function of the degree to which the perceived interests of major powers
are engaged; it may be politically impossible to implement sanctions successfully
when they are not. Thus, implementation of UN sanctions directed against African .
states, where the major powers have only minor interests at stake, generated so little
effort that the regimes in question have been described by one UN insider as “atro-
phic.” By contrast, quite extraordinary efforts have been devoted to the sanctions
imposed on Iraq, where the perceived vital interests of major powers--particularly
the United States and United Kingdom--were engaged.

But even when there is serious commitment to the regime in question, most
studies point to the need for improvements in UN planning, monitoring, assessment,
and enforcement procedures. A 1996 report prepared for the Camegie Commission
on Preventing Deadly Conflict noted that major problems in monitoring and enforc-
ing economic sanctions had become glaringly apparent to professionals both within
the UN and national governments.’ Little has changed since, and many subsequent
reports have stressed the need for greater technical expertise to guide the work of the
Security Council’s sanctions committees. As David Cortright and George Lopez note
in The Sanctions Decade, the UN’s ability to enforce sanctions has been “woefully
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inadequate.”® UN officials and Security Council members concede that this is the
case but note the difficuity in persuading member states to allocate the needed re-
SOUurces.

The Humanitarian Issue

Numerous recent studies have pointed out that sanctions, and in particular compre-
hensive sanctions, are not a nonviolent alternative to armed force. Like war, they can
result in death and suffering, even though all UN sanctions regimes exempt food and
medicines. Unlike war, however, the casualties are all on one side. The human suf-
fering associated with some sanctions regimes has become a major political issue
both within the United Nations Organization (UNOQ) and in the wider international
community.

‘The most politically sensitive question, namely, the level of sanctions-
induced deaths, is difficult to resolve because of real problems in obtaining reliable
data. In the Iraqi case, which has generated the most concern, media and some NGO
reports have sometimes cited Iraqi government claims of one-million-plus deaths at-
tributable to sanctions, notwithstanding the obvious need for caution in using data
from such a source. But in 1999 a careful Columbia University epidemiological
study, which did not rely on Iraqi data, indicated that at least 100,000, and more
likely over 200,000, children below the age of five died between August 1991 and
March 1998, over and above the number that would be expected to die in normal
times. Three-quarters of these excess deaths were attributable to sanctions.” This is
more than the total number of Iragis killed in the first Gulf War when the over-
whelming majority of casualties were combatants.

The primary responsibility for these deaths clearly lies with the regime.
Iraq’s deliberately obstructive tactics meant that humanitarian aid under the oil-for-
food program did not start reaching those in need until March 1997, despite the fact
that the Security Council had made provision for such aid as early as 1991. But crit-
ics of the Security Council have argued that once it had become clear that the regime
would do nothing to prevent the sanctions-induced starvation of Iraqi children, then
Council members had to share at least part of the responsibility for the continued
suffering.

Few doubt today the considerable tension that can exist between the Security
Council’s pursuit of political goals via sanctions and the UN’s parallel commitments
to the human rights provisions of the UN Charter. As Secretary-General Kofi Annan
noted in his 1998 Annual Report on the Work of the Organization, “The international
community should be under no illusion . . . humanitarian and human rights policy
goals cannot easily be reconciled with those of a sanctions regime.”® When compre-
hensive sanctions regimes are imposed and effectively enforced, it is difficult to
avoid major suffering and severe social dislocation. The impact of sanctions on the
Iraqi economy was so large, for example, that it dwarfed any and all relief programs.
Moreover, while the post-March 1997 flow of food and medicine under the oil-for-
food program reversed the rise in the under-five mortality rate, it did not arrest the
insidious decline in the economic development infrastructures of Iraq, in the educa-
tion and public health systems, and in the institutions of civil society. These may be
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the most serious long-term cost of sanctions to Iraqi society and are one reason why
the current post-war reconstruction program is so expensive.

Critics argue that where comprehensive sanctions generate great human suf-
fering and destroy the social fabric of a target state without achieving their political
goals, support for them will decrease and the UN’s moral authority will be under-
mined.

Measuring Success and Failure

As noted earlier, most studies on the efficacy of sanctions ignore the fact that they
may do more than simply seek to coerce states to change their behavior. In fact the
variety of goals, other than coercion, that the Security Council may pursue by impos-
ing sanctions is considerable. A complete list would include the following:

* Stigmatizing a transgressor state and, in so doing, signaling the inter-
national community’s opposition to aggression, terrorism, gross viola-
tions of human rights, and other major transgressions of international law
and norms.

* Containing a target state even when there is little expectation that the
measures imposed will lead to the desired change in its behavior. This
was clearly a central U.S. concern with respect to Iraq. Sanctions helped
contain Iraq militarily by preventing it from spending tens of billions of
dollars to rebuild its conventional military capability.

= Deterring other would-be violators of international laws and norms and
deterring repeat violations by the target state. Even sanctions that do not
succeed in changing the behavior of the transgressor state may contribute
to deterrence.

s Serving as an instrument of prevention. A sanctions regime that includes
an effective arms embargo will help prevent force moderization and ex-
pansion in the target state. Economic sanctions that reduce gross domestic
product (GDP) levels may force reductions in defense expenditure. Both
may reduce the capacity, and hence the incentive, for aggression.

»  Building support for the use of force by ensuring that it not only is, but is
seen 10 be, a measure of last resort. In this sense sanctions can be seen as
a crucial rung in an escalating program of coercive measures.

* Responding to the political imperative to “do something,” where the use
of force is ruled out and where mere verbal condemnation would be seen
to be insufficient.

= Not lifting sanctions may also serve domestic political interests. It is
clear, for example, that even though the Clinton administration came to
regard sanctions on Iraq as largely ineffective, it felt constrained by the
anticipated political costs from doing much to ameliorate their humanitar-
ian impact.
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Reviews of the utility of sanctions occasionally note these additional roles that sanc-
tions may play but almost never examine them in any detail. To the extent that they
fail to do so, they present an unduly pessimistic assessment.

Enhancing the Effectiveness and Reducing the Human Costs of UN Sanctions

Most reviews and studies of the Security Council’s sanctions machinery and imple-
mentation and monitoring processes have offered both criticism and detailed propos-
als for improvement. Some have argued for quite radical structural change, such as
the creation of a UN Sanctions Agency or for the General Assembly to play a major
role in sanctions implementation and enforcement.

On the critical issue of the impact of sanctions in terms of human suffering,
major reports commissioned by the UN’s Department of Humanitarian Affairs, pub-
lished in 1995 and 1997, proposed a wide range of reforms. Both studies recom-
mended that humanitarian impact assessments be conducted before and after sanc-
tions are imposed. Few would disagree, but the central problem is again one of re-
sources. The question of assistance to third parties has been addressed by both the
General Assembly and the Secretariat. In 1998 an ad hoc experts group was set up
by the Department of Economic and Social Affairs to examine practical measures of
assistance to third-party states affected by sanctions. The recommendations have
been presented to the General Assembly, but few observers believe that the resources
will be found to implement them.

Inducements or “Positive Sanctions”

Over the past decade, numbers of academic studies have drawn attention to the use
of inducements as a means of helping secure compliance with UN resolutions. In-
ducement strategies on their own are neither realistic nor appropriate. Sanctions are
imposed in response to gross violations of international law. Simply offering in-
ducements to states to return to compliance with their legal obligations would create
a “moral hazard,” rewarding illegal behavior. But many students of sanctions argue
that sanctions regimes are generally biased too far towards coercion and pay too little
attention to the use of inducements as a complement to coercive measures. A more
effective strategy, they argue, would embrace positive as well as negative sanctions.

The historical and some game-theoretic evidence suggests that mixed strate-
gies work better than coercive strategies on their own. For example, a recent study
by Gitti Armani that examined some 22 cases of inducement and coercive strategies
intended to change state behavior found that mixed strategies were three times more
effective in promoting desired changes in state behavior than coercive measures
alone.’ In 1993 Australian Foreign Minister Gareth Evans made the case for a “tit-
for-tat,” carrot-and-stick strategy, arguing that sanctions should be progressively
lifted as the target regime moved towards compliance with UN resolutions.'® Evans
noted that Commonwealth sanctions on South Africa were based on this condition-
ality principle. In a similar vein, in 1997 the General Assembly also called for the
“progressive” lifting of sanctions as an inducement to compliance.
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The case of the UN sanctions regime imposed on Libya in 1992 provides fur-
ther suggestive evidence for the utility of inducements as a complement to coercion,
though declining oil prices were also a factor. For years Tripoli had steadfastly re-
fused to comply with UN demands to hand over two Libyan suspects to either Scot-
tish or U.S. authorities. The Libyans were wanted for their alleged role in the 1988
Lockerbie air disaster. Libya argued that its citizens would not get a fair trial in Scot-
land, where the downed plane had crashed. Only in 1998, when the United States
and United Kingdom eventually conceded that the trial could take place elsewhere,
was the long process set in motion that eventually led to the suspects being handed
over.

Smart Sanctions

Today few dispute that sanctions are, to use Kofi Annan’s words, a “blunt instru-
ment,” notwithstanding the measures introduced to alleviate their impact in terms of
human suffering. One response to these concerns has been a rapid growth in support
for the idea of “targeted,” or “smart” sanctions. “Smart” sanctions, like “smart”
weapons systems, are supposedly precision targeted and designed to reduce “collat-
eral damage,” that is, they are designed to coerce regimes without imposing major
harm on ordinary citizens. Normal commercial trade would not be stopped under a
smart sanctions regime, though particular categories of imports and exports might
well be. Targeted sanctions may include:

= The freezing of overseas financial assets of government and regime mem-
bers.

=  Specific trade embargoes on arms, luxury goods, etc.

= Flight and travel bans.

= Political sanctions intended to stigmatize the target regime, including dip-
lomatic isolation and withdrawal of accreditation.

= Denial of overseas travel, visas, and educational opportunities to regime
members and their families.

The suspension of credits from national governments and from international
institutions like the UN, the World Bank, and the International Monetary Fund and
the denial or limitation of access to overseas financial markets have also been identi-
fied as possible smart-sanction options. However, unless targeted very carefully,
such sanctions risk having the same harmful consequences as across-the-board trade
sanctions. The advantages claimed for smart sanctions are considerable:

* They are morally appropriate: when directed against authoritarian states,
the regime feels most of the pain, not the people.

* Minimizing human costs is not only a desirable goal in itself, it also
makes the UN less vulnerable to charges that it subverts its own humani-

tarian commitments by imposing sanctions regimes that harm the inno-
cent.
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*  Minimizing human costs also makes it more difficult for target regimes to
rally foreign and domestic support against sanctions, as Iraq sought to do
with some success.

* Because smart sanctions do not normally disrupt nonmilitary trade, they
minimize costs to third-party states, reduce incentives to cheat, and thus
make it easier to sustain the sanctions regime in the long term.

= In denying target regimes the black-market opportunities provided by
comprehensive sanctions, smart sanctions reduce perverse incentives for
clite members to benefit from sanctions.

* By reducing the need for humanitarian assistance, smart sanctions deny
regimes the opportunities to extend their control over the population
through control over the disbursement of aid.

» By reducing the impact on social infrastructures, smart sanctions also re-
duce long-term damage to educational and health systems and to the insti-
tutions or proto-institutions of civil society.

The appeal of smart sanctions is obvious, but they confront a number of dif-
ficulties. First, sanctions theory suggests that the greater the costs of sanctions to the
regime, the greater the probability of compliance. Because they hit harder, compre-
hensive sanctions should, in principle, be far more effective than more selective tar-
geted sanctions.'! Second, monitoring and implementing limited trade bans is in
some ways even more difficult than across-the-board trade bans, but the international
community has not been very imaginative in this regard. Time-consuming and ex-
pensive border and ship searches may not be the only way to prevent “sanctions
busting.” A market-incentive approach, as opposed to a regulatory one, could be
more effective. Such an approach could involve rewards for information leading to
the detection of sanctions violators, Fines imposed on violators could form a pool for
the payment of rewards. This idea is similar in principle to the concept of “citizen
verification” of arms control agreements that has some support in the arms control
community and to the activities of human rights organizations that are in the fore-
front of human rights monitoring. Other creative ideas, such as passing legislation
that would invalidate the insurance coverage of sanctxons—bustmg companies, have
been proposed but not yet implemented.

The third general problem with “smart” sanctions relates to the option that
has generated the most interest and has the greatest potential economic impact,
namely, freezing the overseas financial assets of governments and of regime mem-
bers. An oft-cited example of the effectiveness of this approach is the freezing of
Iranian financial assets in the United States during the Iranian hostage crisis in 1980,
but this case is of little relevance to the UN. The Security Council never imposes
sanctions immediately; there is always debate that will forewarn transgressor re-
gimes that sanctions may be applied. Moreover, many in the UN believe as a matter
of principle that target states should be warned before sanctions are imposed. The net
effect is that regimes under threat of sanctions will always have time to withdraw
any overseas assets liable to be frozen before sanctions are implemented. “Targeting
is difficult,” one commentator dryly observed, “if there is nothing to target.”
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If sanctions are to be preceded by pre-assessment of their likely human im-
pact as a number of reform proposals have suggested, then the waming time will be
lengthened and opportunities to evade the financial sanctions increased still further.
Freezing the overseas financial holdings of target regimes and elite members will be
further hampered if fund ownership is disguised (thus negating the utility of name-
recognition / searching software packages) or if the accounts are located in recalci-
trant tax havens.

Supporters of comprehensive sanctions point out that, unlike financial sanc-
tions, across-the-board trade embargoes, which are the sanctions with the greatest
potential impact, cannot be evaded by forewarning. But nor can the suspension of
credit, aid, and foreign investment--all options in the “smart” sanctions portfolio.
However, sanctions against individuals cannot succeed or fail unless they are first at-
tempted, and it is interesting to note in this context that during the 1990s the Security
Council never mandated compulsory financial sanctions against individual members
of a transgressor state. In Haiti the assets of individuals belonging to the regime were
specifically targeted, but the Security Council resolution only “urged” states to
freeze the funds in question. The resolution was not legally binding on member
states.

Smart sanctions are certainly not the panacea that some of their less reflective
advocates seem to believe, but nor are the problems they confront insuperable. A
second Swiss-government-sponsored meeting on financial sanctions in Interlaken in
March 1999 examined the key critiques of targeted financial sanctions and found
them wanting. Thus, while financial assets can be readily moved electronically, their
movements can be traced. If foreign currencies are repatriated to the sanctioned
state, they cannot be seized by the international community, but neither can they be
used by the target state without again sending them abroad, when they are again vul-
nerable to tracing and seizure. Notwithstanding the problems, financial sanctions
were technically feasible, the experts concluded, and much could be learned from in-
ternational experience in combating money laundering. The difficulties were not
technical but political--securing the commitment to what needed to be done.

Following the Swiss-funded “Interlaken Process,” Germany launched the
Bonn / Berlin Process in 1999, which convened expert groups to examine how to
improve arms embargoes and travel bans. The German program was succeeded in
tumn by the Stockholm Process, funded by Sweden, which focused on how targeted
sanctions will be implemented and monitored. A report from this latter working
group was presented to the Security Council early in 2003.

Conclusion

History suggests that only when the interests of major powers are engaged will suffi-
cient economic and political resources be made available to enforce comprehensive
sanctions effectively. But, as Iraq has so forcibly reminded us, effective enforcement
can cause great suffering, and even sanctions whose impact is devastating do not
necessarily achieve compliance. While “targeted” sanctions undoubtedly have a
lesser impact than comprehensive sanctions because they focus on regimes rather
than peoples, they also have far lower human and third-party costs. They are politi-
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cally easier to initiate and to sustain in the long term and less likely to bring the sanc-
tions instrument into disrepute. But even the most enthusiastic proponents of smart
sanctions agree that more work is needed to evaluate their potential.

Among analysts there is broad agreement that sanctions should be seen as a
tool of policy, not a substitute for it. To be effective, a sanctions regime must be
guided by a coherent and comprehensive political strategy, one that seeks broad in-
ternational support for the regime and minimization of the human costs it will inevi-
tably incur. Such regimes should be implemented, monitored, and assessed with the
aid of highly professional staff, while consideration should be given to the selective
use of inducements as well as coercion. Unfortunately, these simple requirements
are almost never met in practice.

Despite their critiques of current UN practice, none of the academic studies,
nor even the most critical of the NGOs, argue that sanctions should be abandoned as
an instrument of UN policy. Indeed, there is a widespread consensus that, when con-
fronting major transgressions of international law, the international community
needs an instrument of suasion that lies between mere diplomatic censure, on the one

hand, and war, on the other. For this purpose there is no real alternative to sanctions.
Major reform is needed, not wholesale rejection.
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11 Iraq’s persistent defiance of the UN in the face of the most effective (in terms of impact) sanctions
regime ever imposed on a modern state is not what sanctions theory would predict--or can easily ex-
plain. Even though individual regime members may have benefited from the sanctions-stimulated
black market, there can be no doubt that the reduction in Iraq’s material power that came with a balv-
ing of the Iraqi gross domestic product and the denial of arms imports would have been a serious

blow to the regime.
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Mr. SHAYS. Thank you, Mr. Mack.

Dr. Gordon, I was just questioning your invitation, given that my
counsel graduated from Fairfield University. But he did point out
that you have written “A Peaceful, Silent Deadly Remedy: The Eth-
ics of Economic Sanctions,” and that’s why you were invited. I
thought it might be because of your graduating from Brandeis, Bos-
ton University, Yale University and then getting a doctorate from
Yale University.

Welcome.

STATEMENT OF C. JOY GORDON

Dr. GORDON. It’s a pleasure to be here. I do want to say that re-
gretfully I am actually not one of your constituents, Congressman.

Mr. SHAYS. Oh, you’re not?

Dr. GORDON. My university is, but I live in New Haven. So my
representative is Rosa DeLauro. I hope that despite that, you won’t
actually retract my invitation.

Mr. SHAYS. No, no. It’s nice to have you here.

Dr. GORDON. My field is political philosophy and law. I have been
doing research on economic sanctions for about 7 years. Over the
last 5 years, I have published articles on the economic sanctions in
a variety of venues: The Yale Journal of Human Rights Law; Eth-
ics and International Affairs; Mideast Report; Limone
Diplomatique; Harper’s Magazine. I am currently completing a
book on the topic for Harvard University Press.

I'd like to address the things that I think specifically have not
gotten explored by the series of congressional hearings that have
happened to date. I am excluding today, because I think today’s
hearings really is going into issues that we are just starting to see
the significance of. I think it’s an important contribution of this
subcommittee to be doing that.

I'd like to look at issues of transparency and oversight in a some-
what different way than they have been framed to date, and the
U.S. role in a somewhat different way. Then, because the consen-
sus decisionmaking rules come up a number of times, I'd like to
look at that specifically.

In terms of transparency and oversight, Dr. Conlon has described
how the 661 Committee operated. That was true throughout its
history, the meetings were closed and the minutes were restricted.
I think it’s important to understand that the OIP and Oil-for-Food
Program did not operate in the same way. That was an entirely
separate system. The 661 Committee was granting waivers under
a different system to Iraq. And the Oil-for-Food Program, once it
started, had an entirely different system with an entirely different
structure of oversight.

So what’s true of the Oil-for-Food Program that was not true of
the 661 in its waiver system is the following, so that there were,
by my count, seven levels of oversight and monitoring with Oil-for-
Eoocfl] not found in the waiver system. I'll just go through them

riefly.

One is the distribution plan. Before Iraq could begin to negotiate
any contract, it had to submit a distribution plan identifying lit-
erally every single item, how it would be used, where it would be
used. All the U.N. agencies went over those and determined if they
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were appropriate humanitarian goods. Sometimes they required it
to be modified before that would be approved.

So that was certainly not true of the 661 process. And in terms
of transparency, the distribution plans are and have always been
posted on the Web site. They are enormous, anyone can read them,
you can see the rationale and so forth.

Second level is the OIP review, the OIP staff then look at the
contract, see if it conforms to a distribution plan, and essentially
is the information collecting body, the processing body. They don’t
make policy. The Oil-for-Food staff do not make policy. The 661
Committee and the Security Council make policy.

So what information had to be provided, for example, or whether
a contract should be approved, that was never in the hands of OIP.
Everyone is familiar with OIP, it is the agency within the U.N.
that was created to house Oil-for-Food plus the U.N.’s other Iraq
programs. But what OIP then did do was to confirm that every con-
tract conformed with the distribution list.

Then we have a review by UNSCOM and then later UNMOVIC
to see if there were things that were on the 1051 list or were objec-
tionable for some other reason. The 661 Committee then reviewed
or had access to every single contract. Every member had access
to every single contract. There was a point part-way through, I
think it was Security Council resolution 1409, that created a green
list, and that certain items were uncontroversial, then bypassed the
committee. Although even then, there was a way that if there were
improprieties, they arrived at the committee.

But keep in mind that it’s been mentioned that the United States
had 60 staff, and that’s from a prior hearing, examining every as-
pect of every contract. It’s true that other than the United States
and the U.K., other countries gave a fairly cursory review. The
United States and U.K. gave very thorough ones, and on the basis
of that, the United States in particular, had a very, very free hand
in blocking contracts. And that’s important to understand.

There was not a consensus that was needed to block contracts.
The consensus cuts the other direction. The way the consensus rule
works is, if everyone doesn’t agree to the contract, it’s blocked. So
that was how it was that the United States unilaterally, using the
consensus rule, was able to block massive, massive quantities of
goods that increased over the course of time. It was $150 million
worth of contracts that were on hold in November 1998. By July
2002, it was $5 billion on hold by the United States and the United
States alone. The U.K. sometimes blocked things. Typically 3 to 5
percent of the holds were the U.K. All the rest were the United
States and the United States alone.

So it’s simply not correct to say the United States was prevented
from exercising its will or exercising its oversight in preventing
problematic contracts from getting through. There was no such
structure that prevented it. The process absolutely cut in the oppo-
site direction.

The next level of oversight is that all the funds in the program
by the structure went through the escrow account. No funds by the
structure of the program were ever in the hands of the Iraqi gov-
ernment. All proceeds from oil——
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Mr. SHAYS. Can I just ask a question here? I apologize to my col-
league, but this is kind of like basic. If I don’t get beyond this
point, whatever you say afterwards I'll still be wrestling with.

I thought the testimony before this subcommittee was that one
member didn’t have veto power. You're saying with the Oil-for-Food
Program that it was unanimous consent and if one country objected
it didn’t move forward?

Dr. GOorDON. That’s correct. Every member had veto power.
Every member had veto power over everything. Over any proce-
dural decision, over who would be invited to speak to the commit-
tee, over whether a letter would be written, over every single con-
tract. Every member had veto power.

Mr. SHAYS. Do you both agree with that, Mr. Mack or Dr.
Conlon?

Dr. CoNLON. That is one way of explaining it. In the Council
itself, there are five members that have a veto. In the subsidiary
organs of this type, the committees, there are all members, 15
members, that have similar

Mr. SHAYS. So the difference, I said earlier that in effect the 661
Committee was the same committee as the Security Council. But
just like in our House, when we go from the full House in the
chamber to the committee of the whole, we play by different rules.
And the different rules with the 661 Committee was that now ev-
erybody had veto power, in effect.

Dr. GORDON. What may be confusing you is that Mr. Schweich
framed it somewhat differently. He said, I think he said it wasn’t
ahveto power, it was the withholding of consent or something like
that.

Mr. SHAYS. I didn’t pick up the subtlety. I appreciate that.

Dr. GORDON. I don’t see a distinction in practice at all.

Mr. SHAYS. No, there isn’t. And I mean, in essence it’s unani-
mous consent. It’s if one member objects on a bill that we bring
under suspension to say, not having a unanimous consent that
passes, one member stands out, then we’re going to have a vote.

Dr. GORDON. That’s right.

Mr. SHAYS. I thank the gentleman.

Dr. GORDON. So then there was the escrow account, so by the
structure, by the design of the program, in fact, no money ever
went into the hands of the Iraqi government. And that was true
even though the Iraqi government, to run the country, in fact need-
ed a certain amount of cash simply to run the country, because
there was no generation of cash. Huge fights over the issue of a
cash component, and that never took place. So Iraq was allowed to
sell oil to buy goods, but not, for example, to hire consultants or
to hire labor.

But in any case, that was a very, very strict position, no cash
under the program, even with high supervision, was ever formally
permitted to go into the hands of the Iraqi government.

The next level were the onsite inspectors. You've heard about
Cotecna and Lloyd’s Register. Their job was to be at the ports and
as the goods arrived, to confirm that these were the goods and con-
firm that they conformed to the quantity of the contract. It was
only an inspection for purposes of releasing payment to the contrac-
tor.
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Then the last level was the entire U.N. humanitarian staff. So
there were the nine agencies, I think it was the nine agencies in
the south center. They made thousands, thousands of site visits
and spot checks of food distribution points, of health supplies, were
the health supplies being distributed in the rural communities. So
their job was to ensure, the criteria were equity, efficiency and ade-
quacy of the program.

So that entire structure was not present in, I think it’s correct
to say, any form, I'd have to check, but I believe any form with the
661 process. And by the way, under the Coalition Provisional Au-
thority, under Security Council resolution 1483, all of these meas-
ures that were in place to try to ensure that the human needs were
served, that the money was handled properly, every one of these
is eliminated under the Coalition Authority. The oil overseers are
eliminated, the humanitarian monitors are pulled, just one by one,
all gone.

I think we can’t be too surprised that if you are concerned about
how much corruption happened when there were seven levels of
oversight, you can’t be too surprised to see what would happen
when those levels are absent.

Let me mention in terms of transparency what kinds of things
were not only available to every member of the Security Council
and every member of the United Nations, but everyone in the
world with access to the Internet. And that was every page of every
distribution plan. Actually I think they only currently post dis-
tribution plans 5 through 13. So you would be limited and not be
able to see distribution plans 1 through 4.

The 90 day reports, very detailed reports on every sector of the
Iraqi economy, all the problems, all the successes with every cat-
egory of goods that were being imported, all the problems, all the
successes in terms of the oil liftings. Weekly updates then, a cer-
tain batch of liftings were stopped or a certain batch of goods were
on hold, then the weekly updates provide that. There were charts
showing the status by category of the processing of every contract
in every sector.

I can tell you that reading all of these documents is probably
more than most human beings want to do. When I hear these ref-
erences to how little transparency and how secretive and mysteri-
ous it was, I can tell you I would have spent a lot fewer hours read-
ing things if it were a little more secretive and mysterious. But as
it is, I spent a lot of hours on this.

Mr. SHAYS. We will definitely want to pursue that issue. Can you
kind of close up?

Dr. GOrDON. OK. In terms of the U.S. role, I think it’s common
to hear now this notion that the United States was stymied as it
tried to achieve compliance, and particularly that France and Rus-
sia were blocking these attempts. Again, the consensus rule cuts
the other direction, that the United States was not stymied in ever
exercising its decision to block goods.

Mr. SHAYS. You could say no, but you couldn’t get a yes.

Dr. GORDON. Say it again, please?

Mr. SHAYS. You could say no and have power, but you could
never get a yes.
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Dr. GORDON. That’s right. Anyone could deny a contract. It re-
quired everyone’s agreement to approve a contract.

If on every occasion, when the United States had any suspicion
about a contract, it did not need to get the approval of any other
members to investigate that. It could have simply said no. Simply
said no for any reason or no reason, as it did on depending on
which point in time you’re talking about, but at $1.5 billion of con-
tracts on hold.

I was interested to hear Mr. Schweich say he thinks there are
some instances where contracts were blocked by the United States
for reasons of improprieties and not for security. I would be most
interested in hearing what those are. Everyone I have talked to, no
one can recall a single instance where that was done.

By contrast, there were more than 70 occasions on which OIP
staff went to the committee and said, here’s a contract where there
is a clear pricing irregularity that’s suspicious, do you want to
block it for that reason. And on none of those occasions did any
member, including the United States, choose to block it.

So I think the reality is, the United States was singularly pre-
occupied with security concerns. There was little interest in stop-
ping illicit funds. And on the occasions where the United States
had the opportunity to do so, it did not. I do think that the U.N.
staff did a good job. Their job was to provide the information to the
members, and it was the job of the members to block or to approve
a contract. They provided the information, where there were signs
of kickbacks. They provided the information where there were oil
surcharges.

And I think I would actually like to, if I could, raise one issue
that Mr. Schweich said that you were interested in, Congressman,
where he was talking about how Turkey came to the committee
and asked for Article 50 relief and that it was blocked because of
the consensus rule. I'm somewhat familiar with that because of the
number of people I have interviewed and the documents I have
read. My recollection is that on all of those occasions, it was the
United States that blocked Turkey’s appeal for Article 50 relief. So
that might be something you might care to look into.

[The prepared statement of Dr. Gordon follows:]
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Statement by Joy Gordon
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On the UN Oil for Food Program
Before the House Committee on Government Reform
Subcommittee on National Security, Emerging Threats, and
International Relations
April 12, 2005

Mr. Chairman and distinguished members of the cormumnittee:

Thank you for this opportunity to testify before this committee. In
taking on the difficult endeavor of unraveling the complexities of the Oil for
Food Program, this committee is undertaking a tremendously important task,
and it is a pleasure to be invited to contribute to that work. This program, its
successes and its failures, has broad implications for future US foreign
policy, as well as for the future of the United Nations.

My testimony today is based on the research I have done in the field
of economic sanctions over the last seven years, including a close study of
the Iraq sanctions process from 1990 to 2003. In the course of my research I
have become familiar with the scholarly work on economic sanctions in
general and on the Iraq sanctions in particular, as well as much of the
extensive body of documents generated in the course of the Qil for Food
Program. Over the last five years I have also interviewed many of those
involved in the 661 Committee and the OFF program.

Over the last year we have heard much about the failures of the Oil for
Food Program. A great deal has been blamed on the Secretary-General for
what is seen as an institutional failure on the part of the United Nations. As
many have noted, there have been failures on the part of nearly everyone
involved with the program. Most recently the Volcker Committee has
explored the ethical problems involving Cotecna; the possibility of serious
improprieties on the part of Benon Sevan, the director of the program; and a
critical concern about the scope of the program’s audits.

But in recent months there has been growing recognition of the fact
that the Oil for Food Program, as well as much of the oversight, was in fact
in the hands of the Security Council and its member states—including the
United States—not the Secretariat,

In my testimony today I'd like to address a number of issues
concerning the Oil for Food Program and the accusations against it:
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1. The effectiveness of the program
2. The magnitude of the accusations
3. Transparency and oversight
¢ Monitoring of import contracts
¢ Monitoring of oil sales
e Transparency
4. Who was responsible?
Overland smuggling
Maritime smuggling
Kickbacks on import contracts
Oil surcharges
Iraq’s freedom to choose its trade partners
5. The Volcker Committee reports
6. Who was responsible?
o The consensus decision making rule
o The US role
7. Conclusions

1. The effectiveness of the program

1 think it is important to begin by recognizing that the Oil for Food
Program, and the UN staff involved, were in fact tremendously successful at
raising the quality of life for the Iraqi population, in very measurable ways.
The nutritional intake nearly doubled, and acute malnutrition in children
dropped by half. The health care system was much better able to meet the
population’s needs—surgical operations increased by 40%; polio was
eliminated, and communicable diseases were substantially reduced. Water
and sanitation improved considerably, and electricity became much more
reliable.

We should be particularly conscious of the significance of these
accomplishments as we see how difficult it is been in the last two years for
the US occupation authority and the interim Iragi government to achieve
similar standards. This has been particularly true as the security situation
has deteriorated, and will probably worsen as funds for reconstruction are
realiocated to security costs. According to a recent study, child malnutrition
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in Iraq has nearly doubled in the last two years, since the fall of Saddam
Hussein’s regime. Medical charities say that health care is now worse in
Iraq than it was before the war. There continue to be serious shortages of
electricity, as well as water and sewage treatment. Many of the
reconstruction efforts have stalled.

The fundamental goal of the Oil for Food Program was to improve the
lives of the Iragi population through the import of critical humanitarian
goods, and that was unquestionably achieved.

The magnitude of the accusations

While it is common to hear that Saddam Hussein’s regime received $11
billion in illicit funds through the Oil for Food Program (or more recently,
$21 billion), in fact the credible accusations are much more limited: that the
former Iraqi regime obtained somewhere between $2 billion and $4.4 billion
through oil surcharges and import contracts.

According to both the GAO reports from 2004 and the CIA’s report
from last September, the bulk of the illicit funds that entered Iraq came from
oil smuggling—which took place prior to the Oil for Food Program, and
after 1996 occurred entirely outside the program. As earlier congressional
hearings have made clear, Irag had ongoing trade with Jordan, Turkey, and
Syria for many years.

The major GAO report maintained that from 1997 through 2002, the
former Iraqi regime acquired $10.1 billion in illegal revenues related to the
0il for Food Program.”! $5.7 of this came from oil smuggling and $4.4
billion from illicit surcharges on oil sales and commissions on imports.> The
report of the CIA’s Irag Study Group maintains that the bulk of Iraq’s illicit
funds came from “government to government protocols”—ongoing trade
agreements between Iraq and other countries, in violation of the sanctions.
Iraq’s income from these, according to the report, came to some $8 billion,
while kickbacks from import contracts were estimated to be $1.5 billion,
surcharges from oil sales were $229 million, and private sector smuggling
was estimated at $1.2 billion.”

! “United Nations: Observations on the Oil for Food Program,” Statement of Joseph A. Christoff, Director,
International Affairs and Trade. Testimony before the Committee on Foreign Relations, U.S. Senate.
GAO-04-651T, p. 2.

? “United Nations: Observations on the Oil for Food Program,” Statement of Joseph A. Christoff, Director,
International Affairs and Trade. Testimony before the Committee on Foreign Relations, U.S. Senate.
GAO-04-651IT, p. 2

3 “Comprehensive Report of the Special Advisor to the DCI on Iraq’s WMD,” 30 September 2004, Regime
finance and procurement section, p. 23.
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Thus, the most credible accusations—the GAO and ISG reports—
maintain that the Iraqi regime illicitly received at most $4.4 billion via some
aspect of the Oil for Food Program.

3. Transparency and Oversight

I’d like to address some common misconceptions about the program. Over
the last year we’ve heard people say many times that the Oil for Food
program had no system of oversight or monitoring, and that there was no
transparency. It in fact had an elaborate system of oversight, and there was
an enormous amount of information about the program and its operations
that was not only available to the UN and the member states, but in fact was
maintained for the public on the web site of OIP (Office of Iraq
Programme), the agency established within the UN to house the Oil for Food
Program and the UN’s other Iraq programs.

It is important to understand that to the extent there were kickbacks or
improprieties within the program, this occurred not because of a lack of
systematic monitoring; but rather took place in spite of an elaborate
monitoring system. This monitoring system involved detailed oversight by
members of the Security Council, including extensive participation by the
United States and the United Kingdom, each of which received copies of all
contracts made by the government of Iraq for every purchase of
humanitarian supplies and oil spare parts.

It was OIP staff—customs officers—who notified the 661 Committee
of possible kickbacks on import contracts, on more than seventy occasions.
No member of the 661 Committee, including the US, then exercised its right
to block or delay the contract.

It was OIP staff—the oil overseers—who notified the 661 Committee
of oil surcharges in October 2000. The US and UK then began withholding
pricing approval in response.
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A. Monitoring of import contracts

Briefly, the multi-tiered monitoring structure for south/center Iraq*
was:
1. Distribution plan: Before an application could be submitted that would
allow Iraq to import goods, Iraq was required to submit an exhaustive list of
every single item it wished to import, identifying quantities and sectors
where goods would be used, and the justification for prioritizing these
goods. The Distribution Plan then had to be reviewed and approved by UN
staff, often with modifications.
2. OIP review: Once a contract was negotiated between the Iraqi
government and the supplier, it was submitted to OIP. OIP staff reviewed it
to see that it contained all the information required by the 661 Committee,
and corresponded to the Distribution Plan
3. UNSCOM/UNMOVIC: The contract was also sent to UNSCOM (later
UNMOVIC) and IAEA, to determine if there were any military or dual use
goods
4. 661 Committee review: The contract was circulated to every member of
the 661 Committee.” Each member had the option of delaying the contract,
asking for more information, or simply vetoing it.
5. Escrow account: Under the terms of the program as designed, no
program funds ever went directly through the hands of the Iragi government.
All proceeds from legal oil sales went into a UN-held escrow account, and
all import contracts were paid for from this account.
6. On-site inspectors: Upon arrival in Iraq, the goods were inspected by
Lloyd’s Register (later Cotecna) to see that the quantities conformed to the
contract
7. End use monitors: Once the goods were in Iraq, staff from the UN
agencies conducted thousands of site visits, surveys, and spot checks to
determine if the goods were being distributed equitably and efficiently, and
to gauge the adequacy of the program.

* Note that in northern Iraq the UN executed the program on behalf of the government of Iraq, and in that
capacity took over some governmental functions. In south/center Iraq, the Iraqi government continued to
erform normal governmental functions, but was monitored.

Some goods that the Security Council considered uncontroversial were eventually put on a “green list”
that bypassed the committee (pursuant to Security Council Resolution 1409) but went through all the other
monitoring stages. However, where OIP staff found irregularities in “green list” contracts, they then
presented those to the 661Committee.
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B. For oil sales:

1. The Iraqi government proposed pricing formulas, which were then
reviewed by oil overseers and submitted to the 661 Committee for approval.

2. Every oil contract, including the prices, delivery specifications, and all
contract terms, was reviewed by “oil overseers”-- consultants from the oil
industry, hired by the Secretary General, with the approval of the members
of the Security Council. They advised the 661 Committee of any
irregularities.

3. Every member of the 661 Committee had the opportunity to review any
contract. Any oil contract could be vetoed by any member of the 661
Comumittee.

C. Transparency

In many ways the program was highly transparent. There was a
considerable amount of information easily available to the general public at
all times, and there was even more information available to the members of
the Security Council, which was overseeing the program.

* The Distribution Plans, showing every item that the UN permitted Iraq to
contract for, for every phase of the program, were (and for phases 5-13
continue to be) posted on the OIP web site

* The Secretary General provided reports every ninety days on the
program, including detailed information on both oil sales and import
contracts, and on the situation in every sector of the Iraqi economy and
society, including health, agriculture and nutrition, education, electricity
production, telecommunications, transportation, de-mining. All of these
reports were (and still are) posted on the OIP web site

= For every 6-month phase, OIP posted charts showing the status of both
oil contracts and import contracts: for every sector of the economy, how
many contracts had been submitted, how many approved, how much had
been delivered, etc. All of these were posted for each phase on the OIP
web site.
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= QIP issued weekly updates with details of oil liftings, status of holds on
particular contracts, and other items. All of these were (and are) posted
on the OIP web site.

= The OIP web site also listed every Security Council resolution,
Secretary-General report, and every other major report on the program.
These were (and still are) posted on the OIP web site.

The transparency of the Oil for Food Program stands in marked contrast
with the way that the sanctions program had operated in the first half of the
1990s. From 1990-1995, Iraq was permitted to apply to the 661 Committee
for permission to purchase humanitarian goods (although it could not sell oil
to generate funds). However, the 661 Committee was extremely
inconsistent in what items it would permit and what it would not; refused to
generate any guidelines or criteria that would allow suppliers or the
government of Iraq to know what was permitted and what was not; was
often inconsistent, permitting a contract for certain goods, such as
ambulance tires, on one occasion, and then a few months later denying a
contract for similar goods; and once it denied a contract, it would not
provide the government of Iraq or the supplier with any information as to
why the goods were denied.

The transparency of the Oil for Food Program also stands in marked contrast
with the framework established for the Coalition Provisional Authority.
Under Security Council Resolution 1483 of May 2003, all of the forms of
UN oversight that had been in place under the Oil for Food program were
systematically eliminated. The Coalition Provisional Authority was given a
free hand, with very little oversight by the UN or international agencies.

= The role of UNMOVIC and IAEA in arms inspection and disarmament
was effectively eliminated.

= The oil overseers were eliminated.

= The 661 Committee, which had provided direct oversight and reported to
the Security Council, was eliminated.

* The Security Council was given no role in monitoring or setting
parameters for the occupation. The US and the UK were merely
“encouraged” to report to the Council on their activities.

* UN oversight of the humanitarian situation was eliminated, including all
monitoring of water, health care, and food.
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In recent months we’ve seen the result of the absence of oversight and
transparency with regard to the Coalition Provisional Authority and the Iraqi
Interim Government. These involve improprieties comparable to those that
the Oil for Food Program is accused of.

A few examples:

A report by the Center for Strategic and International Studies from October
2004 states that for every dollar spent on Iraqi reconstruction, as little as 27
cents has actually gone to projects benefiting Iragis. A July 2004 audit
report of the Inspector General of the Coalition Provisional Authority found
that the CPA had no standard procedures for reviewing and monitoring
contracts, and that contracting officers failed to ensure that prices were fair
and reasonable. A report of the International Advisory and Monitoring
Board for the first half of 2004 found that $4 billion of disbursements had
been made with improper financial practices; a no-bid contract for $339
million was awarded with no justification or documentation. According to
the third report to Congress by the CPA Inspector General, $1.5 billion in
payments were made to Halliburton subsidiary Kellogg, Brown and Root,
where it was unclear that the company had performed the services; and a
$1.4 billion line item marked “transfer payment” was made with no
information as to the purpose of the funds. In a March 2004 report the
Defense Contracting Audit Agency found that Kellogg, Brown and Root
“significantly and systematically” violated federal contracting rules.

4. Who was responsible?

For many months now we’ve heard accusations leveled against “the UN” for
allowing Saddam Hussein to garner illicit funds through the Oil for Food
Program. There are some in Congress and elsewhere calling for Kofi
Annan’s resignation. Yet the Secretariat had no decision making role in
setting the terms of the Oil for Food Program. The program itself was a
product of a Security Council resolution; all subsequent modifications to the
program were established through Security Council resolutions; and
implementation of the program, including OIP, was overseen by the 661
Committee, which made procedural decisions, as well as lower-level
substantive decisions.

Under Article 41 of the UN Charter, it was the responsibility of the
Security Council, not the Secretariat, to enforce the sanctions regime. The
role of the Secretariat was limited to execution of the program, as the
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program had been designed by the Security Council; as well as providing the
Council members with information, and performing administrative
functions. The Security Council and its members, including the United
States, played critical roles in allowing smuggling and kickbacks to take
place.

A. Smuggling

The bulk of Traq’s illicit income, according to the GAO and the CIA’s Iraq
Study Group, was from smuggling: $5.7 billion according to the GAO, and
to $8 billion according to the ISG.

According to the ISG report, the majority of this trade—$4.4 billion—was
with Jordan. A significant amount of illicit trade ($710 million) was with
Turkey. According to the ISG report, in 1991 Jordan informed the Council
of its intention to continue trading with Iraq, and the Council “took note,”
but took no measures to reprimand or prevent Jordan from going forward
with large-scale, prohibited trade. Similarly, in the case of Turkey, the
Council turned a blind eye to large-scale illicit trade. This included the US,
which had a strategic alliance with Turkey. All three US administrations
over the course of the sanctions regime sent waivers to Congress, asking that
aid be continued to Jordan and Turkey despite their illicit trade with Iraq.

B. Maritime smuggling

In addition to overland smuggling, there was substantial maritime
smuggling as well. The Multinational Interception Force (MIF) was charged
with interdicting ships engaged in illegal trade with Iraq. The MIF was
created by Security Council Resolution 665, which called upon member
states with naval forces in the area to intervene to enforce the sanctions.

According to its reports, the MIF was quite active, boarding hundreds of
ships each year,’ and there is no reason to suggest that it was incompetent or
poorly run. However, it makes little sense to blame the UN for failing to
stop Iraq’s illicit oil smuggling. There was no authorization for any UN
entity to take actions to intervene; SCR 665 only invited member states to
take these measures.

¢ From 1994 to 2001, there were several hundred boardings per year; in 2002 and 2003, there were over
3000 boardings per year.
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The MIF involved some participation, at various points, from twenty or
so different nations. But it was overwhelmingly dominated by US naval
forces. The commanders at every point in the MIF’s history were US naval
rear admirals or vice admirals in the US Fifth Fleet.” The force itself
consisted overwhelmingly of US ships. In 2000, for example, the US
contributed 86 vessels; the UK seven vessels; Canada contributed one vessel
for two months, and the Netherlands contributed one vessel for one month.?
MIF commanders periodically reported to the 661 Committee.

C. Kickbacks on import contracts

OIP has been accused of failing to stop illegal kickbacks. However, OIP had
no authority to block improper contracts. It was authorized to request
clarification in the case of irregularities, and provide that information to the
661 committee. Only the members of the Security Council had the power to
block contracts. Where price irregularities were clear, the customs officers
of the OIP staff did in fact inform the 661 Committee, giving each member
the opportunity to block the contract, or to ask for further information before
approving. On over 70 occasions, this was done. On none of those
occasions did any member of the Council—including the US—seek to delay
or block the contract for pricing irregularities.

D. Oil surcharges

In October 2000, while reviewing Iraq’s proposed pricing formulas,
the oil overseers noted that the proposed formulas did not reflect fair market
value. In their contacts with potential oil buyers, they learned that the Iragi
authorities had started requesting payment of a surcharge of up to 50 cents
per barrel. The oil overseers reported both of these facts to the 661
Committee. In March 2001, the Secretary General drew attention to this
problem in a public report to the Security Council.

In response to this information, the US and UK implemented a
“retroactive pricing policy.” The normal practice in the industry, and for the
Gil for Food Program, was to set the price for the coming month. Under
retroactive pricing, the US and the UK withheld their approval for the price

7 The commanders of the MIF were Rear Admiral A K. Taylor (1991-1992); Vice Admiral D.J. Katz
(1992-1994); Vice Admiral J.S. Redd (1994-1996); Vice Admiral T.B. Fargo (1996-1998); Vice Admiral
C.W. Moore Jr. (1998-2002); and Vice Admiral T.J. Keating (2002-2003).

¥ In 2001, the US contributed 90 vessels, the UK contributed four, and all other participating countries
contributed one or two. In 2002, the US contributed 99 vessels, five nations contributed ten or more, and
several other countries contributed less than ten.
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until the month had passed. This meant that buyers literally were required to
sign contracts for oil purchases without knowing what the price was until
after they were committed. The US and UK took the position that this
allowed the committee to determine retroactively what the fair market value
of the oil had been the previous month, and charge buyers accordingly.
Thus, the argument went, fraq was receiving no more nor less than fair
market value; that eliminated the premia that went to middlemen; and
consequently eliminated the possibility that the middlemen would pay Iraq
illicit surcharges.

The new pricing policies did in fact eliminate any margin for
surcharges. But it had another result as well: that oil sales were substantially
compromised. Predictably, few buyers were prepared to purchase Iraqi oil
without knowing the price. It did not help much to provide assurances that
the price they were ultimately charged would be “fair market value,” as
determined by the 661 Committee. As a result, the retroactive pricing
mechanism created a financial crisis in the OFF program from 2001-2003.
In 2001, oil exports averaged 1.7 million barrels per day. In 2002, the
average was 1.1 million BPD. By September 2002, that number had
dropped to 400,000 BPD. The result was a dramatic shortfall in funding for
humanitarian contracts. As of February 2002, there were nearly 700 fully
approved contracts, with a value of $1.6 billion, for which there was no
funding; and another $5.3 billion of contracts on hold, awaiting approval; for
a total potential shortfall of $6.9 billion. One member of the 661 Committee
noted that “exports are now so low that the program is on the verge of
collapsing.”

E. Iraq’s freedom to choose its trade partners

The CIA’s report makes much of the “secret oil voucher” system, by
which Iraq designated oil purchasers. However, this appears for the most
part to be simply Iraq’s record-keeping system for exercising the rights it
had under the terms of the OFF program to select its trading partners. While
it may be said that particular purchasers should not have been approved, the
fundamental decision to allow Iraq to choose its oil buyers and import
contractors—and the political leverage that accompanied that—was a
decision made by the Security Council, with the participation and agreement

® In June 2001 Iraq stopped producing oil in protest against a US proposal to modify the sanctions regime,
and in April 2002 lraq again declared a moratorium, to protest Isracl’s treatment of Palestinians. However,
the retroactive pricing mechanism was by far the major factor in the financial crisis of the OFF program
from 2001-2003.

11
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of the United States. It may be that the Council felt that the elaborate system
of monitoring and the multi-tiered approval process would serve as a
sufficient mechanism of oversight. But the decision to allow Iraq to select
its trading partners was not a failure of judgment or oversight on the part of
the Secretariat.

5. The Volcker Committee Reports

In its February report, the overall finding of the Volcker Committee
regarding the account discussed (the 2.2% account) was that it was run
carefully and well. The reports generated by the Independent Inquiry
Committee chaired by Paul Volcker have been by far the most rigorous and
careful studies of the accusations against the Oil for Food Program to date.
Of the accusations addressed in the IIC’s reports thus far, some concern the
operation of the program; some concern individual acts which did not have
significant effects on the program; some improprieties served the interests of
the Iraqgi government, and some did not.

Ll The most significant issue concerning the program’s structure was the
claim that the OFF program should have conducted internal audits. This
issue raised by the Volcker Committee goes to one of the fundamental
problems in the basic structure of the program: that it was a program
created, designed, and enforced by the Security Council under its powers
in Chapter VII, but administered by the Secretariat. There is no provision
in the UN Charter for the Secretariat to override or modify any decision
by the Security Council, in any form.

Under the terms of the program’s mandate, contained primarily in
Security Council Resolution 986 and the Memorandum of
Understanding, only external audits were authorized. According to the
February report of the Volcker Committee, these were conducted and
submitted to the Security Council, as required. Under standard UN
practice, contracts to which the UN is a party are audited; but the import
and export contracts in the OFF program took place between Iraq and
commercial enterprises. While we may now say that internal audits
should have been conducted, or that the import and export contracts
should have been audited, that was not how the Security Council chose to
design the program, and the Secretariat did not have authority to override
the Security Council on these or any other aspects of the OFF program.

12
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The other major issues discussed in the Volcker Committee reports released
to date do not indicate that program’s basic structure or operations were
fundamentally compromised:

A great deal has been said about the claim that Kofi Annan’s son may
have been involved in the decision to award an inspection contract to
Cotecna. But while this issue has gotten enormous attention from the
media, it is not a significant factor in the operation of the Oil for Food
Program. The Cotecna contract involved a minor part of the program
(the 2.2% account). Further, the accusation is that the contract was
improperly awarded to Cotecna; not that Iraq’s humanitarian imports
were compromised by any practices of Cotecna.

The improprieties in contracting identified by the Volcker Committee
in the February report indicate that the program was subject to a series of
manipulations for political purposes, but that these generally did not in
fact serve the interests of the Iraqi government. The report of February 3
notes that of the three major contracts under the 2.2% account, only one
(the banking contract) was awarded with the agreement of the Iraqi
government; and that arrangement had the support of the US and UK.
The Saybolt contract was improperly awarded to a Dutch company, on
the grounds that the Netherlands supported the enforcement of sanctions
against Iraq. The inspection contract to Lloyd’s Register was improperly
awarded to a British company, through the influence of the British
Mission to the UN,

The Volcker Committee gives evidence for serious concerns that
Benon Sevan improperly received $160,000 through his involvement
with one company that bought Iraqi oil through the program. If true,
Sevan’s actions would clearly be improper and may be illegal as well.
However, it is not clear that Sevan in fact used his position to serve illicit
interests on the part of the Iraqi government. The Volcker report
indicates that the Iraqi government wanted Sevan to use his influence to
persuade the Security council members to lift holds on oil spare parts and
equipment. The Volcker report notes that the Iragi government was
disappointed that Sevan did not do so, and cancelled further oil
allocations. In fact, Sevan did argue for lifting holds on oil spares parts
and equipment, on the grounds that these were necessary for oil
extraction. But that was also the position held by the oil overseers, as
well as most members of the Security Council.

13
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6. Who was responsible?

A. The consensus decision making rule

Prior witnesses at these hearings have suggested that the consensus
requirement of the 661 Committee made it difficult to establish effective
oversight of the Oil for Food program. However, for the most part the
consensus requirement in fact operated in exactly the opposite way: in the
absence of consensus, the default position was denial of import or oil sales,
not approval. In most contexts, the consensus requirement did not prevent
unilateral US action. It was in fact the structure that enabled the US to
impose many policies and decisions unilaterally.

* Import contracts: All contracts (except those eventually included on the
Green List) were circulated to every member of the 661 Committee, and
required the approval of every member of the Committee. Thus, any
single member could block any contract, regardless of whether other
members objected.

The United States unilaterally blocked massive quantities of import
contracts, citing security concerns. It was occasionally joined by the UK,
but the overwhelming majority of the holds (typically 90-95% at any
point in time) were imposed by the US and the US alone.

= (il contracts: the US, joined by the UK, used the consensus rule to delay
approval of oil pricing, and did so over the objections of others in the
Council until October 2001, when the 661 Committee finally agreed to
retroactive oil pricing.

= The negotiation of “rollover” resolutions (the Security Council
resolutions extending the program for an additional six months) were
occasions for dispute. On one hand, there was considerable controversy
over US holds on humanitarian goods; on the other hand, the US and UK
would raise the issue of smuggling, and seek to include stronger
measures against smuggling in the rollover resolution. On these
occasions, France and Russia opposed such measures, arguably because
of their own interests. However, it appears that the US also had little
credibility on this issue with the committee, since the US did not want to



124

enforce such measures against its allies, Jordan and Turkey, but only
against other nations.

B. What was the US role?

The history of the program does not support the claim that the US was
concerned about illicit funds entering Iraq, or would have done more if it
had not been stymied by other members of the council. By all accounts, and
based upon the US policies and decisions, the US was singularly
preoccupied with military concerns, in particular WMD.

The US blocked billions of dollars of import contracts-- $150 million as
of November 1998, then growing to $5 billion as of July 2002. All of
these were blocked on the grounds that they contained items that could
have military applications, or else contributed to Iraq’s infrastructure,
thereby creating the possibility of rebuilding its military capacity.

There was nothing in the 661 Committee’s procedures that prevented
the US from blocking questionable contracts, for either imports or oil
sales. To the contrary, the consensus rule was the mechanism that
allowed the US to impose far greater restrictions on import and oil sales
than other members of the Security Council supported.

The US declined to block any of the contracts presented, on the more
than seventy occasions on which the US and the other member states
were explicitly informed by UN staff of pricing irregularities suggesting
possible kickbacks.

US officials did on occasion report rumors of kickbacks and ask for
investigations. However, when asked to provide specifics that could be
investigated, US officials failed to provide any information on which to
base an investigation.

All three US administrations explicitly permitted large-scale illicit
overland trade between Iraq and Jordan, and between Iraq and Turkey,
throughout the history of the sanctions regime.

To the extent that there was maritime smuggling, this occurred not
through failures on the part of the UN, but rather on the watch of the US
Fifth Fleet. The MIF fleet was overwhelming made up of vessels from
the US Fifth Fleet, and was at all times commanded by US naval officers.
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» The US approved the hire of every oil overseer hired by the Secretariat

»  When the oil overseers—UN staff—informed the 661 Committee of
pricing irregularities in oil sales, the US and UK implemented a harsh
policy of retroactive pricing. Far from being stymied by other members
on the Council, this practice began despite the objections of others on the
Council.

*  The US voted for Security Council Resolution 986 and agreed to the
Memorandum of Understanding, which gave the government of Iraq the
right to select its trading partners. This was crucial in permitting Iraq to
use the OFF program to generate political support.

= The US voted for Security Council Resolution 986, which only required
the OFF program to be subject to external audits, not internal audits.

7. Conclusions

= The bulk of the illicit funds that arrived in Iraq over the course of the
sanctions regime had no relation to the Oil for Food Program. They
occurred through large-scale ongoing smuggling, which began well
before the OFF program, and had no relation to the program at all.

= Contrary to common views, the Oil for Food Program did not “give
Saddam Hussein a free hand” to use oil proceeds as he wished, without
oversight or monitoring. Rather, the OFF program had multiple levels of
oversight for both import contracts and oil sales, involving scrutiny by
UN staff and by every member of the Security Council, of nearly every
aspect of every transaction. To the extent that there were kickbacks or
other improprieties in the program, these occurred not for lack of
oversight; but rather occurred despite an elaborate system of oversight.

* Contrary to common views, the Qil for Food Program was not
characterized by a an absence of transparency. In many regards the
program was highly transparent, not only to the members of the Security
Council—which authorized and supervised the program—but to the
general public as well.

= Contrary to common views, the UN Secretariat was not responsible for
what are seen as the major failures of the program: the ability of Iraq to
choose its trade partners; the kickbacks on import contracts; the
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surcharges on oil contracts; the large-scale smuggling. The design of the
program, and the enforcement of the sanctions, was in the hands of the
Security Council and its members, not the Secretariat.

Contrary to common views, the US did not show significant concern
regarding smuggling and kickbacks. Rather, the US was preoccupied
with blocking military goods from entering Iraq. The US generally
showed a lack of interest in stopping illegal funds from entering Iraq, and
this was particularly true where US strategic allies were involved in illicit
trade with Iraq.

1t is not plausible to attribute the poor humanitarian situation in Iraq to
the failures of oversight of the Oil for Food program. These kickbacks
and oil surcharges are estimated to be at most $4.4 billion, over the
seven-year course of the program. What was far more damaging to Irag’s
economy and society were the limitations that compromised oil sales
(including retroactive oil pricing) and large-scale holds on equipment and
goods necessary for infrastructure and for the operation of an
industrialized society—electricity production, water and sewage
treatment, telecommunications, transportation, construction, industrial
production, agriculture. These were imposed almost entirely by the
United States. US holds on critical humanitarian and infrastructure
supplies at just one point in time—July 2002—totaled some $5 billion.

In the end, the total goods that actually arrived in Iraq from the program’s
inception through May 2003 came to only $4.6 billion per year, or about
$191 per person per year. The extreme impoverishment of the Iraqi
population would not have been significantly affected if that amount
were increased to $200 per person per year, which is approximately the
difference that $4.4 billion would have made.

We may be shocked that as much as $4.4 billion in illicit funds
slipped through the oversight structures of the Oil for Food Program. But
the reality is that in the face of such severe, longstanding, and widespread
impoverishment, the actual impact of the kickbacks and surcharges that
have been denounced by many as a scandal of historic proportions was in
fact negligible in comparison to the economic sanctions themselves, and
the additional strictures imposed by the US and the UK.

17
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Mr. SHAYS. Thank you very much.

You all are wonderful witnesses. This is a little more academic,
it’s not the kind of thing where we’re making news here, but I'm
learning a lot and I appreciate it tremendously.

Mr. Lynch, you have the floor.

Mr. LYNCH. Thank you.

Dr. Conlon, you described a situation where you felt that in some
cases, with most sanctions, if that humanitarian aspect of the situ-
ation is not addressed that there is a wearing away or a gradual
deterioration of the sanction itself through various other channels.
It doesn’t appear, based on what I've heard, that the Iraq situation
fits that mold. This doesn’t seem like a gradual deterioration or a
wearing away or an undermining of the sanctions. This in my opin-
ion appears to be a total and sudden collapse, almost a looting that
occurred.

And I'm wondering, in your opinion, was it a situation where this
was bigger than anything that the U.N. had been asked to do pre-
viously in terms of the complexity of this and the staff that would
have been required or as it was there, just a total disconnect as Dr.
Gordon has suggested, between what the 661 Committee is doing
3nd what the Oil-for-Food staff and the folks at the U.N. there are

oing.

Dr. CONLON. I'm not sure what timeframe your question refers
to. I was there until a point in 1995, which is before the Oil-for-
Food Program went into effect. And I'm not quite sure what I said,
whether you understood it, what was being eroded was sympathy
support and willingness to cooperate with sanctions over the years
as time went on. That refers to what governments and delegates
in the United Nations were willing to do to accept or to promote.

Mr. LYNCH. But looking at this situation

Dr. CoNLON. With the Oil-for-Food?

Mr. LYNCH. Yes.

Dr. CoNLON. I was not involved in that, so I don’t want to be too
authoritative. But even at that point in time, the ultimate author-
ity rested with the 661 Committee as a subsidiary organ of the
Council or with the Council. With the passage of time, and because
there were introduced a number of improvements in regard to
transparency. But the committee itself was at no time, even up to
the end, transparent in its practices.

Mr. LYNCH. I realize the difficulty in what I am trying to get you
to answer. Perhaps I should wait for Mr. Volcker’s report in July.
I'm just trying to get some help on that.

Dr. Gordon, your testimony is troubling in the sense that it
seems that organizationally, at least what you’ve described that
there are people doing what they are supposed to be doing, and
there is transparency, and there seems to be some order, and yet
we have these massive problems. Is it the disconnect between, and
you sort of imply that there’s a whole framework set up, and seven
levels of oversight in one framework and one organization and then
there seems to be a disconnect between what the 661 Committee
is doing?

Dr. GORDON. Well, when you talk about massive problems, the
ones that we know of is really the smuggling. The smuggling has
nothing to do with the Oil-for-Food Program. Smuggling happened
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in the beginning of the 1990’s, with Jordan starting in 1990. It
happened prior to Oil-for-Food, it happened outside Oil-for-Food. It
was just a separate thing. Oil-for-Food was then involved in smug-
gling interdiction. The two sources of smuggling, overland and mar-
itime, we’ve heard a lot about the overland smuggling, Turkey-Jor-
dan, Syria-Egypt.

If you want to know who was responsible for the maritime smug-
gling, there was something called a multinational interception
force. It was created by, I think, Security Council Resolution 665.
It essentially invited Member States, if they had naval forces in the
area, to interdict smuggling if they chose to. That gave rise to the
MIF.

So we have this notion that the U.N. let all of these vessels ille-
gally smuggle oil in and out, right? The MIF consisted almost in
its entirety, at every point in time, of the U.S. Fifth Fleet. The
United States is under command, at every point in time, of some-
one from the Fifth Fleet. The British generally provided the deputy
commander, they provided a relatively small number of ships. So
as of 2000, I think the United States had 90 vessels, the British
had 4. A handful of other countries contributed one or two vessels
for a couple of months.

But essentially, one of the things we see that we’re blaming “the
U.N.” for is these massive problems, and you're right to say it, this
is our view, there are these massive problems and the U.N. did
nothing. But if in fact, we look at who allowed what to happen, the
smuggling was not under the auspices of the Oil-for-Food Program.
It was subject to enforcement only by Member States at their will,
and it turns out to have been the U.S. Navy.

I'm not saying the U.S. Navy did a poor job, there’s no sign of
that. But if you want to say on whose watch did the maritime
smuggling take place, the answer is the U.S. Fifth Fleet.

Mr. LyncH. If T accept your testimony as true, what you are tell-
ing me today and what I've heard everything you say, there is no
blame with the United Nations, this is the U.S. Navy’s problem?

Dr. GOrDON. For the MIF?

Mr. LYNCH. For basically everything. If the U.N. folks did noth-
ing wrong, did nothing wrong, did everything they were supposed
to do, and that’s basically what your testimony is here this morn-
ing, they did nothing wrong, they did nothing wrong, they did ex-
actly what they were supposed to do, and all this corruption and
everything else, there’s just no blame there for anybody within the
U.N. I find that hard to believe, I've got to tell you. I find that real-
ly hard to believe, based on all the other testimony we've heard
from other people, including people within Iraq that are very upset
about how resources that should have been reserved for that popu-
lation are now gone and unaccounted for.

Dr. GorDON. With all due respect, sir, I did not say that no one
in the U.N. or the Secretariat did nothing wrong.

Mr. LYNCH. I must have missed it, because I didn’t hear it at all.

Dr. GORDON. What I did say, and what I want to reiterate is, it
is not accurate to say that there was no oversight or monitoring.
There were multiple levels of oversight and monitoring.

Second, the fundamental flaws in the program, having to do with
the basic decisions for how it was structured, the decisions were
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made at the level of the Security Council. Implementation hap-
pened at the level of the Secretariat. The crucial decision to allow
Iraq to choose its trading partners was not a failure of the part of
Secretariat staff, it was a decision made by the Security Council,
of which we are a member. We supported that decision.

Mr. LyncH. Why did Russia and France go along with the 661
Committee structure in the first place? Can you answer that?

Dr. GorDON. What do you mean, go along with the structure?

Mr. LyNcH. Well, there was a vote to basically endorse this
whole framework.

Dr. GOrDON. The Oil-for-Food Program?

Mr. LyNCH. Yes.

Dr. GORDON. So you’re saying why did France and Russia sup-
port Security Council Resolution 9867 Is that your question?

Mr. LYNCH. Well, there was a framework that the Security Coun-
cil approved regarding Oil-for-Food and the way this would be han-
dled. And yet the implication here is that somehow there was a dis-
connect during all of this that while the U.N. did nothing wrong,
there seemed to be abuses and you can call it smuggling or what-
ever characteristic you want to place upon it, there seems to be an
unwillingness of some who had the power not to use it.

Dr. GORDON. I'm afraid I am completely confused. Can you tell
me concretely if there is an instance where you’re saying—what are
you asking exactly? Why France and Russia did not use their
power? Why they objected to the United States using it?

Mr. LyNcH. Well, it just seems that if it was a failing on our part
because we were so obsessed with the security situation, from the
U.S. standpoint, if that was part of our failing, why then, why then
would that affect France and Russia, who had no concern with the
security situation? What was their reason for not paying attention?
Does that explain it better?

Dr. GOrDON. I think I'm starting to understand it. There was a
fundamental tension, which I'm sure you’re completely familiar
with, between the United States and U.K. on the one hand and
France and Russia explicitly on the other, and China somewhat
more quietly. The basic way the tension played out over the course
of the sanctions regime was partly about security issues but heav-
ily about humanitarian issues.

So in fact, the issue that was most controversial, that there were
the most vigorous fights about, were how to limit the humanitarian
goods and what the circumstances for that would be. And there
were tremendous opposition on those from the very beginning, ev-
erything from, well, in the first resolution, the only thing that Iraq
was allowed to import was medicine and food “in humanitarian cir-
cumstances.” Dr. Conlon writes about this in his book.

Then the next thing that happens, of course, is a dispute: what
does “in humanitarian circumstances” mean. When does this mean
Iraq is permitted to import food? So you have a country that is very
heavily import-dependent on its food prior to the war, whatever ag-
ricultural capacity it has has really been compromised by the Per-
sian Gulf war. When will it be allowed to start importing food, is
the question. Huge fight over that.

The U.S. position, correct me if I'm wrong, Dr. Conlon, was in
humanitarian circumstances means essentially once something
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close to famine sets in will be the point at which Iraq will be per-
mitted to start importing food. The position of, I think it was
Yemen and Cuba, was if a single child at night goes to bed hungry,
that is when Iraq will be allowed to import food.

That’s the kind of issue you see a thousand times. As well as on
security issues, real concerns about the tenuousness of the U.S.
claims.

So in the early days, there was a point where the United States
blocked, I think it was glue for textbooks. You see other countries
saying, what is your reason for blocking the glue for textbooks. And
the United States doesn’t give one and the issue is raised again
and again. And finally, as I recall, the U.S. delegate says, it’s be-
cause we care about the horses, a reference to the old adage about
horses going to the glue factory, something which doesn’t seem like
a plausible justification.

An analyst from DOD, I was told, came to a 661 Committee
meeting:

Mr. LYNCH. If you don’t mind me saying it, we’ve run far afield
from the question that I originally asked. Far afield.

Let me just ask, and I'll leave it at this, there are media allega-
tions that France, Russia and China aided in a way Saddam’s eva-
sion of sanctions in order to gain advantage on lucrative contracts
for Iraqi crude oil. That’s the perception that’s been put out there
in the press. Do you agree with that perception?

Dr. GOrRDON. That France and Russia aided Iraq’s evasion? I
don’t know what was going on in secret. I do know in terms of the
Oil-for-Food structure, it’s certainly the case that France and Rus-
sia opposed the United States on what kinds of goods were allowed
into Iraq. Typically the United States would be, and sometimes the
U.K., but the United States would be opposed or would define dual-
use goods that it would block as anything relating to infrastruc-
ture. France and Russia generally opposed that on the grounds
that infrastructure was necessary for the functioning of the econ-
omy.

If you also want to say that the goods that finally arrived in Iraq
supported the regime, I think if there are absolutely nothing that
came to the—the question is, as Mr. Mack was saying, do you want
to take the position that, if the situation is horrendous enough,
people out of sheer desperation will overthrow the regime, then I
guess you could say indirectly, the program, the whole Oil-for-Food
Program and the goods arriving made it possible for the regime to
stay in power. I'm not sure of that, but I don’t really know how to
answer that.

Mr. LyNcH. OK, thank you.

Mr. SHAYS. I’'d like to ask some general questions first, and I
thank the gentleman. I'd like to be clear, because at the end it was
mostly Dr. Gordon responding to questions. All three of you have
written about the Oil-for-Food Program, is that correct, on the
sanctions?

Mr. MACK. No. Sanctions I've written on, but not Oil-for-Food
Program.

Mr. SHAYS. Oh, you've written about sanctions in general, and
you have written about——
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Dr. CONLON. I wrote about the management of sanctions up
through 1995, which was prior to the Oil-for-Food Program.

Mr. SHAYS. OK. But all of you are truly experts on the issue of
sanctions. I'd like to just be clear where the lines of demarcation
are, whether there is agreement here. You've heard the previous
panelists, you’ve heard your fellow panelists here make statements.
I'd like to know, Dr. Conlon, where you if at all disagree that any-
thing that has been said from that desk today by another panelist.
I'm not looking for this debate as much as understanding your per-
spectives of where you'’re coming from. So are there things that
have been said today by other panelists that you disagree with?

Dr. CONLON. Yes, and that also include the representative of the
State Department and his description——

Mr. SHAYS. Yes, right, the previous panelists also.

Dr. CoNLON. His description of the decision taken in 1991 to
allow or at least acquiesce in Jordanian imports of oil. I don’t agree
that smart sanctions will, first of all, this is a very undeveloped
field, but I don’t agree that it will bring any change, because in
many ways the Oil-for-Food Program was an exercise in smart
sanctions. It was supposed to affect the regime, keep the regime
under pressure of sanctions but allow the civilian population to get
f\thlad(:1 it needed in the area of vital goods. And in that sense, it
ailed.

Also in our other sanctions endeavors up to 1995, as long as I
was there, control of financial flows was the big weakness in what
we were doing. We were able to control and inhibit flows of goods
to some extent. We had no control whatsoever over financial flows.
That is essentially what one of the main points behind smart sanc-
tions is supposed to control the elite’s finances.

So in that sense, I don’t expect anything from smart sanctions.
But I do agree with my neighbor here to the extent that there will
be no more major sanctions exercises in the Security Council in the
area of the Security Council’s responsibility against major targets
or serious targets.

Mr. SHAYS. These are significant, if true, this is quite significant.
Because I mean, if you're right, I know you're speaking what you
believe to be true. But if you're right, I view sanctions as a step
that enables you not to go to war. And if you're saying that instru-
ment is not, and Mr. Mack, you started it by saying, the era of
comprehensive sanctions has ended.

My recollection of our sanctions against South Africa were that
they ultimately achieved their objective. I think it was not only
what came in and came out, but South Africans weren’t able to
travel. They couldn’t come to the United States, they couldn’t go to
some places in Europe. They began to realize their lifestyle was
going to be significantly impacted and their capability to grow their
GNP and so on. I view that as a huge success. I think Nelson
Mandela was let out of prison because of ultimate sanctions.

So it seemed to me our alternative to sanctions on Iraq was just
to end the regime in 1991. And if you're saying now that what this
may prove to us is one, sanctions can’t work and two, even if they
could work, there’s not the will on the part of the body to vote for
them, it’s a huge conclusion that we’re arriving at today. Maybe
you could speak to that, and I'll have others.
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But at any rate, you disagree, Dr. Conlon, you are making a
point, you think, like Mr. Mack, that comprehensive sanctions are
not going to be an option of the U.N. And I don’t mean option, are
not going to be, it’s unlikely the U.N. will ratify and endorse com-
prehensive sanctions.

Dr. CONLON. No, I think it has shown that these cannot succeed
within a reasonable degree of, not succeed with a reasonable degree
of effectiveness.

Mr. SHAYS. You don’t think they can be effective?

Dr. CoNLON. Effectiveness, so that to a certain extent the events
of April 2003 is where the future will be, if we have any at all, that
the Security Council will be bypassed. This happened in 1991,
sanctions which did begin to have some effect on what Iraq was
doing, and also had positive effects in other respects in regard to
Kuwait and its assets, which were saved from Saddam Hussein’s
grasp at that time, thanks to the same sanctions regime and same
legal construction. It did not bring about the evacuation from Ku-
wait, which had to be done with military means. Ultimately, the
sanctions regime against Iraq ended when the regime was defeated
militarily. The same thing happened largely in Yugoslavia.

Of course, in all of these cases, those regimes were weakened by
the effects of sanctions. And that contributed to their downfall, but
it certainly was not decisive.

Mr. SHAYS. So even poorly, sanctions had an impact, but sanc-
tions are not going to be airtight, not even close to airtight and so
on?

Dr. CoNLON. No. Therefore, there will be resort to military
means in very serious cases, particularly in case of major adversar-
ies that have to be dealt with, such as Iraq in 1991.

Mr. SHAYS. Thank you.

Mr. Mack, we haven’t heard much from you in the response to
questions. But you were the most provocative to me in the begin-
ning by just simply saying, sanctions are, I interpret what you are
saying is, at least as it comes to the United Nations, sanctions are
a thing of the past with the U.N. Excuse me, comprehensive sanc-
tions.

Mr. MAcK. Comprehensive sanctions. I think that’s going to be
the case. In fact, you don’t even hear the U.N. talking about com-
prehensive sanctions any more. Look at Darfour at the moment,
the talk there is a gain on targeted sanctions, it’s a focusing on the
regime.

Then we come back into that question of real politic cynicism, the
economic interests, why the Chinese and the Russians are opposed
to sanctions on Saddam. Well, in part, they can say, we've always
been opposed on a matter of principle to something that causes hu-
manitarian harm. But the sanctions that are being talked about
won’t cause a lot of humanitarian harm, they’re directed at the re-
gime. And the real reason of course is the Chinese have really im-
portant oil interests there and the Russians want to sell arms.

I think that to come back to the point that Mr. Lynch raised pre-
viously, it is very, very—I'm not at all sure the Russians and the
French acted in such a way as to positively undermine the sanc-
tions, but they were very, very clear, right way through, about
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their adamant opposition to them. And of course, one of the other
reasons——

Mr. SHAYS. Even during the cease-fire?

Mr. MAcK. Which cease-fire? Not back in—remember that sanc-
tions, most people thought, I totally supported sanctions back at
the end of the first Gulf war. Nearly everybody I knew supported
them. This was a better alternative than marching on Baghdad.

Now, the reality was, everybody thought that this was going to
be over with in a year. It took 10 years. And that’s when as the
humanitarian costs began to mount, and the humanitarian costs
mounted primarily of course because Saddam Hussein refused to
agree to any version of Oil-for-Food before it was formally called
that. But once they were in place, then within the humanitarian
community in and around the U.N. and elsewhere, people were
saying, well, wait a minute. We know that Saddam Hussein is ulti-
mately responsible for this, because if he was in compliance, the
sanctions would cease to exist.

But once it’s the case that the Council knows that you have a re-
gime which is so ruthless it doesn’t care about its kids starving to
death, then the Council itself has to bear some responsibility.
That’s where that tension between the security side of the house
and the humanitarian side of the House comes in.

Mr. SHAYS. Saddam learned how to beat the sanctions from pre-
vious experiences of others. And if he was willing to see his people
starve, there was no way ultimately we were going to see the sanc-
tions discontinue without some way, I mean, that’s pretty clear.

Mr. MACK. It was bound to break down, and if not just Saddam,
the countries that were around there. It’s one thing for a set of
countries to say, we're going to impose sanctions, they’re going to
be there for a year, and these are your major trading partners. But
when everybody is under sanctions for such a long period of time,
and yes, of course, there was some leakage to Turkey and there
was some leakage to Jordan, but they didn’t have anything like the
full trade relationships they had previously. And this was a regime
whose GDP was only a fraction of what it was previously.

So for a whole variety of reasons, things were beginning to break
down. And the great irony, in a sense, is the humanitarian outcry
against sanctions was actually highest when the situation was get-
ting better. Because remember, Oil-for-Food didn’t come in until—
they started stuff going in 1996. That’s why you began to see an
improvement.

And this is why I would take slight issue with your point, the
sanctions being a non-violent alternative to war. Because if you
look at the research that was done in Columbia, at least 240,000,
the most conservative estimate, under 5 year olds died, who
wouldn’t have died had there not been a war and the sanctions

Mr. SHAYS. In Iraq or Colombia?

Dr. GORDON. Columbia University.

Mr. MAcCK. Columbia University.

Mr. SHAYS. That’s what I was wondering, what sanctions we had
in Colombia. [Laughter.]

Mr. MAcCK. No, no, Columbia University study. If you compare
that with the numbers of people that were killed in the war, it is
much, much greater. And remember, when the first Gulf war took
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place, it was mostly competents that were killed. The 240,000 mini-
mum kids that died were innocent by any measure. That’s why
there has been so much opposition, I think, in the humanitarian
community. It’s the cost of these types of sanctions to the innocent.
And the fact that the regime, of course, used this brilliantly politi-
cally to try and gain sympathy. It was Saddam’s responsibility, but
somehow or other he managed to use it

Mr. SHAYS. It’s an interesting concept, of using it brilliantly. You
literally had a leader who was willing to see a quarter of a million
of his kids die. When all that was being asked of him was to

Mr. MAck. Come into compliance.

Mr. SHAYS. Yes. And his complaint about loss of sovereignty was,
guess what, you could have been annihilated. And the military
force of the world stepped back.

Mr. MACK. It seems to me the true irony of this whole situation
of why Saddam Hussein was ultimately so stupid was, if it really
was the case that he didn’t have weapons of mass destruction, as
now appears to be the case, then why on Earth didn’t he say, come
in, search my palaces, go anywhere you'd like, knowing that once
they had a clean bill of health, then it would have been incredibly
difficult for the international community to maintain any serious
level of monitoring and he could have started all over again.

Mr. SHAYS. I went with one of my staff to Stockholm to ask that
specific question of Hans Blix, why did Saddam want us to think
he had weapons of mass destruction. Because he wanted us to be-
lieve he had them. It was an interesting 2-hour discussion.

Before we go to you, Dr. Gordon, because you've really made this
point—well, you didn’t say what you disagreed with about other
panelists. Mr. Mack, any comment that you would make?

Mr. MACK. It’s just a small point with the statement from the
representative from the State Department. By and large, I think an
excellent presentation. But somehow or other, this notion that here
was the United States, who was standing firm on sanctions, doing
the right thing all the time, if you look at all of this, I think 16
sanctions regimes being imposed by the United Nations, the United
States was basically utterly uninterested in most of those. It was
interested in Libya, it was interested in the Balkans, it was obvi-
ously deeply concerned about Iragq.

But as far as the rest of them are concerned, the United States
was just as bad as other countries.

Mr. SHAYS. Give me an example of one where we might have
been better.

Mr. MACK. Liberia.

Mr. SHAYS. OK.

Mr. MACK. Angola initially. And Liberia, of course, you have an-
other example where the cynicism of the great powers, where for
a long time, one of the things we knew was that Charles Taylor
was being bankrolled by the, literally bankrolled by logs. And the
French were absolutely opposed to any sort of sanctions on log ex-
perts, because most of their:

Mr. SHAYS. What exports?

Mr. MACK. Log exports, exports of timber.

Mr. SHAYS. Right.
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Mr. MACK. Because most of those go into France. Eventually,
even the French were persuaded, and that actually made a dif-
ference. It was one of those things where denying access to funds
helped bring down that regime.

Mr. SHAYS. I'm just going to go to you, Dr. Gordon, then I'm
going to come back. I would like us both maybe to jointly pursue
this issue of transparency. But anything you disagree—I think one
thing you've already stated, you disagree with the concept that
there, I view there was no transparency, I’ve never had anyone say
there was, you're saying there was a significant transparency, a lot
of information available.

But beside that, let’s put that aside, anything that was said that
you want to highlight disagreement with, either Dr. Conlon or Mr.
Mack or the State Department?

Dr. GORDON. First of all, I agree and have enormous respect not
only for what both of them have said today but at least their, or
at least Dr. Conlon’s publications, which I think I read and memo-
rized his entire book.

Mr. SHAYS. And did not plagiarize? [Laughter.]

Dr. GORDON. No, just memorized it, that’s all.

I think Mr. Schweich is in a difficult position. I think the State
Department is clearly embarrassed about acknowledging the extent
of the U.S. role. The extent of the U.S.” indifference to the amount
of cash going into the Saddam Hussein regime. So we’re looking at
some backpedaling, we’re looking at some spinning.

So when he says, the United States tried to get other countries,
other members to do something about the contracts where there
were kickbacks, but they demanded excessive levels of evidence,
again, if the United States had any evidence, it simply had the pos-
sibility of blocking that contract. It did not need to persuade any-
body else to do that. When he says other countries resisted——

Mr. SHAYS. And neither of you disagree with that point, there
was unanimous consent, therefore they had veto power? Dr.
Conlon, Mr. Mack, you agree that they could stop? You’re nodding
your head, Mr. Mack, for the record, and Dr. Conlon? Did they
have the ability to stop a contract?

Dr. CoNLON. Yes, but it’s very difficult to be the one blocker, the
one veto exerciser time and again, meeting after meeting. Pressure
mounts.

Mr. SHAYS. OK. That’s kind of like the Senate deciding not to
have a vote on Schiavo because the one member who would have
blocked unanimous consent in sending to the House would have
forced all the Senators to come back to Washington. I'm just trying
to relate it to something I can identify with.

Dr. GORDON. Yes. Although with all due respect, in fact on the
holds, I don’t know about in every single committee meeting, but
on the holds, the United States was the sole blocker. The U.K. had
a much more limited role, and no one else for years and years
blocked any goods.

Mr. SHAYS. You know, a difference of having two or three more
people helping you would have been significant.

Anything else on that? I want to get to transparency, and I want
to go back to Mr. Lynch if he has something.
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Dr. GORDON. I think just generally the notion, he said, we did
what we could, if we couldn’t show a smoking gun the committee
chose not to act. Again, I think that simply misrepresents the basic
procedure of how choices were made, how decisions were made,
who had what authority. In general, I want to say that the lit-
erature on sanctions is exactly as my colleagues have said, over-
whelming says sanctions tend to be ineffectual, sanctions tend to
result in greater legitimacy for the state. South Africa is an anom-
aly, it’s not at all typical.

Mr. SHAYS. You're telling me what you agree with. Right now I
just want to know disagreements. I'd like to come back at the end,
before we go, but I want to give Mr. Lynch some more time.

Dr. GORDON. Actually if I could say, Mr. Mack says it was Sad-
dam Hussein’s fault and you echoed this language, that he decided
to allow the kids to starve. It was more complicated than that.
There was a minimum level that the Saddam Hussein needed to
maintain for its political legitimacy. On the issue of starvation, it
was Iraq, it was weeks, it was in early September, it was about 4
weeks after sanctions were imposed that a ration system was cre-
ated by Saddam Hussein’s government.

I think you will see any, Red Cross, any NGO’s over the course
of the 1990’s saying, it was the governmental rationing system that
was the reason that there was not widespread famine. If you look
at effective attempts by the Iraqi government to get services back
up within weeks after the Persian Gulf war, you see literally what
I've heard is, every engineer up to nuclear physicist was sent out
to build bridges. Every electrical generator that could be up and
running was. Every water and sewage treatment plant, through
cannibalized parts that could be up and running was.

Mr. SHAYS. That’s a little bit different, what you’re talking about
there. We're talking about the idea of kids starving. That’s ulti-
mately what forced a change in policy in the United Nations, to
allow more flexibility and more oversight, to give Saddam the abil-
ity to make some key decisions that we didn’t want him to make.

But you did kind of surprise me about this issue of transparency.
This is my view, and tell me if I'm wrong. I believe that Benon
Sevan never thought that people knew that he was a player with
the vouchers. And he never thought he would be known because
the U.N. wouldn’t tell and Iraq wouldn’t tell. So it was an easy way
to pick up literally hundreds of thousands, if not a million plus dol-
lars. And I believe other people thought the same thing.

The only reason this became a discussion was, you had, and I
love it, because people don’t realize that Iraq and the Iraqis are
learning things that are very basic in a democracy in general, a
government leak and a free press. A government official leaked in-
formation about Benon Sevan and others to an Iraqi free press, it
was published in a newspaper and eventually the western media
picked it up and the rest is history.

So tell me how, we’re not getting the minutes of the 661 Commit-
tee, we're not getting those minutes. We didn’t get the list from
them of who was getting vouchers. How is that transparency?

Dr. GorpON. Well, OK.

Mr. SHAYS. I want the short answer, not the long answer.
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Dr. GORDON. The vouchers, as I understand it, OK, so under 986
and under the memorandum of understanding, which is the basic
document——

Mr. SHAYS. Before you answer, think for a second what you're
going to say. I just want to know, Dr. Conlon and Mr. Mack, do
you believe there is transparency at the U.N.? Do you believe that
information is made available upon demand by the Member States
and the institutions of those Member States, like Congress, for in-
stance, in the United States?

Dr. CoNLON. No. There is a very low level of transparency in the
terms of the normal world outside.

Mr. MACK. I agree with that. It’s not a very transparent institu-
tion. I think the Secretary General, Kofi Annan, has been trying
to make it a more transparent institution. But it is a big bureauc-
racy, and like all big bureaucracies, people keep control over infor-
mation as a way of having power.

Mr. SHAYS. OK. Now, that’s kind of my view. I'm wondering if
you are trying to give us a difference without a distinction here.
What I think I'm hearing you say, Dr. Gordon, is that there is in-
formation available, if you're willing to work at it, you can find it.
So there is some information that you've found, I mean, the infor-
mation that we found from Dr. Conlon was, you left some of the
minutes of the 661 at Iowa University, which is a story that I'd like
you to write a book about. And then they become public.

But at any rate, sort this out. I don’t get your point about trans-
parency.

Dr. GorDON. OK. I'm not making a generalization about trans-
parency at the United Nations.

Mr. SHAYS. OK.

Dr. GORDON. I don’t know enough about how the other functions
of the U.N. work to say with any kind of competence, in general
here’s where you see greater or lesser transparency throughout the
U.N. system.

But what I do know a lot about is this program. Youre saying
you may be able to find some after some effort, and I'm not saying
that at all. I am saying, it’s on the Web, it’s on Google. You don’t
have to go to the University of Iowa, you don’t have to go to Dres-
den. You go to Google, you type in Iraq distribution plan. You see
every item that Iraq was approved to buy.

Mr. SHAYS. You're saying the distribution plan was public.

Dr. GORDON. Yes.

Mr. SHAYS. OK, so that’s public.

Dr. GORDON. Every 90 days, detailed report on the impact of the
program, the problems with the program. Charts, I think they were
the current chart for each phase. I don’t think you would find prior
charts from prior phases, because it was a spreadsheet of the cur-
rent status. So it would say, for the electricity sector, how many
contracts were on hold, how many were approved but in transit,
how many had been delivered, weekly updates as well on particular
issues that were controversial. These holds on these items have
been lifted, there have been this number of liftings of oil, these
spare parts have arrived.

It’s an enormous amount of information.

Mr. SHAYS. But is it the information that we needed?
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Dr. GOorDON. T’ll tell you what obviously wasn’t there, the audit-
ing of the contracts between Iraq and its suppliers. There is con-
troversy, well, the Volcker report is highly critical. We know what
the reasoning is regarding that. First, the——

Mr. SHAYS. I don’t need to get into that part now.

Dr. GOrRDON. Well, let me tell you this much, which is, Security
Council resolution 986 was the one that said, here’s what the au-
diting structure should be, external audit for those, not internal
audit. I don’t want to be framed as saying I'm defending the sloppi-
ness of the Secretariat, but you have to say, it was the Security
Council that chose these parameters.

Mr. SHAYS. Well, ’'m going to tell you what I'm taking from what
you say. There is a lot more information out there than people real-
ize. And I accept that. To say the U.N. is transparent, to me is
something that I don’t even come close to believing, from our expe-
rience and the information we've tried to get.

Dr. GorDON. What is correct is that this program was in many,
many regards transparent. This program in many, many regards
had multiple levels of oversight by interested parties, by disin-
terested parties, by persons with expertise at every level.

Mr. SHAYS. OK, let me go to Mr. Lynch.

Mr. LyNcH. OK, thank you, Mr. Chairman.

Mr. Mack, we talked a little earlier about a reason why Saddam
Hussein, if he didn’t have the weapons of mass destruction, why
didn’t he just invite people in. And it would have cut the legs out
from under a lot of people who wanted to take military action
there.

And we surmised about possible reasons that he might not do
that. But he wanted to make the United States believe that he had
those weapons.

Might I suggest, and I just want to get your opinion on this,
given the fact that he had used chemical weapons against the
Kurds in the north, he had used chemical weapons in his war
against Iran, and at the very root of his power was his ruthlessness
and his ability to strike fear into the people of Iraq, and that’s
based on my own observations. I was among the first congressional
delegation into Iraq after the invasion on March 19, 2003, into
there about 60 days later.

Isn’t that a plausible reason that he would want to maintain his
own right? I remember Tariq Aziz responding that, this was in the
run-up to the invasion, that just like every other country, Iraq
maintained its right to possess weapons of mass destruction. Is
that a plausible explanation?

Put on that as well the fact of these mass graves that our folks
dug up in the weeks and months after the invasion in 2003. So he
wasn’t just going around building bridges and feeding kids.

Mr. MACK. I think that on that issue, two things. First, in the
first Gulf war, he had chemical weapons, he didn’t use them. It’s
one thing to use chemical weapons against civilians, it’s another
thing to use chemical weapons against the Iranians. Using chemi-
cal weapons or biological weapons against the United States is a
huge risk for someone like that.

Saddam Hussein has done a lot of stupid things, but when it
came to confronting the United Nations, it seems more that he was
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stupid than reckless. If it was the case that he really believed, real-
ly believed that the Americans thought that he had enough weap-
ons of mass destruction, which, I mean, the Americans were really
only talking about chemical weapons and perhaps some biological
weapons at that time, then if he thought that was going to deter
the Americans from striking, then he was fundamentally foolish.

If had he managed to persuade the Americans that he had nu-
clear weapons, that would have been very different. The United
States has made it very, very clear that the solution to the problem
with North Korea is a diplomatic one. I think the primary reason
for that is a very sensible one, is that the United States believes,
almost certainly correctly, the North Koreans have now admitted
they actually have nuclear weapons capability. They can’t deliver
it against the United States, but they could almost certainly deliver
it against South Korea.

So I've also heard, we talked to Hans Blix, he was over in our
institute recently, he said that part of the answer may be this was
Saddam trying to persuade his generals. That didn’t seem to be
very particularly persuasive, either.

I have to say, I come out of this thinking that basically this is
a guy who wasn’t terribly bright when it came to major strategic
thinking. Had he given up, had he opened the place up, go wher-
ever you like, it would have been politically impossible for the
United States to have maintained a sanctions regime. Search, go
into the toilets of any one of my palaces, do whatever you like, open
the place up, don’t try to obstruct them as they did with UNSCOM.
It would have been something which I would have thought politi-
cally obvious, brilliant. He never even thought about it.

Mr. LyncH. I just have one last question. And that is this. I
know this is close to home. You were actually director for Kofi
Annan, is that correct?

Mr. MAck. I ran Kofi Annan’s strategic planning unit, which was
essentially a small think tank for the Secretary General. He would
worry about a particular question. One of the things, when we first
came to the United Nations, that I asked was, do we know if our
sanctions regimes work? What is the success rate of our peace-
building operations? Nobody knew, because there are certainly not
the resources inside. General Assembly has rejected the idea of try-
ing to have any sort of internal analytic unit in the U.N. that can
answer these sorts of questions.

Mr. LYNCH. I just wanted to get a sense of your association with
Kofi Annan. Based on the size of his problem, and let’s forget about
the smuggling, he has a $2 billion to $4 billion problem within Oil-
for-Food. And I know there might be numbers on the Web site, but
we’re looking for between $2 billion and $4 billion that went miss-
ing in that program. That’s the size of his problem.

Do you have, within the United Nations, do you have a sense on
whether or not he had enough support to survive this and should
we be looking to him as someone who might be part of the solution
here as opposed to a major part of the problem?

Mr. Mack. I think this is a Secretary General who has dem-
onstrated more than any other Secretary General in recent history
a real commitment to the idea of reform in the U.N. But remember,
reforming the U.N. is incredibly difficult. To reform the United Na-
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tions, you have to have the General Assembly on your side. Be-
cause if you don’t have the General Assembly on side, it’s the Gen-
eral Assembly that controls budgets.

Mr. LYNCH. Yes.

Mr. MAckK. The United States is the dominant player in the
Council. The United States is not a dominant player in the General
Assembly. Part of the difficulty in getting support for reform in the
U.N. is that may countries in the General Assembly quite incor-
rectly believe that the U.S. support for reform is actually support
of bringing the institution down, for weakening the institution.

So if there is a commitment to reforming the United Nations,
then the United States has to be seen as a country which is com-
mitted to the U.N. as an institution. And I think that is going to
be a fundamental problem.

The Secretary General has enormous difficulties in trying to
push forward. One of the things he’s called for in a high level panel
report, and his subsequent report based on the high level panel re-
port, is to be able to get rid of deadwood in the institution. Every-
body knows that, any big bureaucracy has them. But it’s incredibly
difficult to do that. Politically incredibly difficult to do that.

Mr. LyncH. Right. As a new Member and a Democratic Member
of the Congress, I can relate to his difficulties.

That means a lot, that you would take that position with respect
to Kofi Annan. So thank you.

Mr. SHAYS. I just have to say, I'm really learning a lot. I'm sur-
prised by some things that I didn’t know and some things that I
assumed. I have more sympathy for Kofi Annan by this one statis-
tic that the budget is controlled by the Member States and that he
does not have any real, I'm leaving believing that he has no real
control over the budget. That’s what I'm being told.

Mr. MACK. He has the ability to persuade.

Mr. SHAYS. Does he submit a budget? It’s his budget that he sub-
mits.

Mr. MACK. Yes, but the decisions on what goes through is essen-
tially the fifth committee, that’s the critical committee, it’s the
budget committee of the U.N. That’s essentially controlled by, it’s
a General Assembly committee. And the voice of the south is a very
strong one there.

Mr. SHAYS. Let me see if counsel has any particular question
that he would like to ask that we need to put on the record.

Mr. HALLORAN. Thank you. Let me ask each of you, based on
your experience and writings in the field, was it or should it have
been known that the Oil-for-Food Program would be vulnerable to
the many abuses we heard before, that the sanctions program, the
661 Committee and its progeny, Oil-for-Food, was vulnerable to
those abuses based on the experience of the 661 Committee from
its inception until the OFF was started? How knowable was that
by those inside or outside?

Dr. CoNLON. It was completely knowable, because it comes out
in my book, we had all of the background conditions for things like
this happening. The people who actually negotiated for years with
Iraq about Oil-for-Food, the first program and then even the later
ones, the bulk of that expertise was found in the legal department
which was privy to all of the things that we know about, or that



141

I knew about, and was also privy to all of the things that went on
in the committee. They were on the mailing list, they could come
to the meetings, they occasionally did, and they got copies of all the
memos that I wrote.

So they knew that many of these sanctions busting mechanisms
and tactics were being used very successfully in the course of many
years. They knew essentially how the adversary had been manipu-
lating humanitarian waiver actions to perform certain functions
clearly of a financial nature, never entirely clarified exactly how.

And I also think that at that point in time, when the decision-
makers outside of the Secretariat, such as the U.S. Government,
the other powerful voices in the Security Council, that they agreed
to a new Oil-for-Food Program, on better terms, more on Saddam
Hussein’s terms, that they knew that they were going to have prob-
lems.

Mr. HALLORAN. Mr. Mack.

Mr. MAcK. I think it was the point made this morning by the
State Department that it was very, very difficult for the inter-
national community not to agree to an Oil-for-Food Program be-
cause concern about the humanitarian costs were growing so in-
tense.

Mr. HALLORAN. Let me stop you there. By their terms, U.N. sanc-
tions don’t include food and medicine ever, by any terms, is that
correct?

Mr. MAck. It depends. This was an across-the-board trade em-
bargo. So it included everything, until you brought in the excep-
tions.

Dr. CONLON. That’s not quite true. Medicines in the very narrow-
est sense cannot be included in sanctions measures because of pro-
visions in the protocol to the fourth Geneva Convention. So in the
very strict sense, medicine may never be prohibited. It however is
legitimate to control its sale or transport in the sense of requiring
notification. That is a weak form of control.

Food was much less clear. In 1990, that was the first and only
time that a sanctions program of such comprehensive nature was
agreed as to include food stuffs. Even at that time, there were seri-
ous difficulties with this, particularly in the west, but also in the
Islamic countries, because it had been argued that Christianity and
Islam do not allow deprivation of food as an acceptable form of co-
ercion.

The food embargo was lifted in 1991 and turned into a require-
ment for notification. But it could no longer be prohibited. And I
think there was a general agreement at that time that it would
never be tried again because of the very serious implications it
might have. So in that sense, food is out.

Other than that, one has the distinction between a comprehen-
sive sanctions program, such as in the case of Iraq and Yugoslavia,
from which exceptions can be made, from a more selective approach
in the case of Libya, where trade was regarded as legitimate, as
such, except for certain categories of items which were then
banned. One is called all-inclusive or comprehensive, the other is
referred to as a selective, I think, sanctions regime.

Mr. MACK. I'm sorry, to go back to the major point, and I think
that Saddam Hussein had quite a powerful card when he was nego-
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tiating over Oil-for-Food. That was the huge amount of concern in
the international community about humanitarian costs of sanc-
tions. And they were very high.

So he said, Iraqi sovereignty, and that was his bargaining. And
that’s what enabled him to get the deal which subsequently created
all of the problems, and that is that he gets to choose the buyers
and sellers. I think that is absolutely crucial.

I think the other thing is that if you actually look back right at
the very beginning when sanctions were imposed, nobody had any
idea that it was going to last as long as it did. Therefore, there
weren’t the sort of concerns that came up later, because people
thought, in a year he’s bound to give in. This was 90 percent of all
of Iraqg’s exports. It was an enormous amount of leverage. No sanc-
tions regime in history has ever had that sort of leverage. It re-
duced Iraqi GDP by some accounts to about a third of what it was
previously.

If anything, if economic sanctions could ever have worked, they
should have worked there. But they didn’t.

Dr. GOrDON. I agree. I think what was unknown is what would
happen if you actually had globally comprehensive sanctions. Re-
member, it had been politically impossible for this to occur at any
time in history before. Since World War II, sanctions were imposed
by one block against the other. Whoever was being sanctioned by
the United States or by the Soviet block could trade with the other.

This is literally the first time in human history that there is the
possibility of every nation in the world participating in the blocking
off of goods for a country that has one source of revenue and one
source of goods. I'm overstating it, but overwhelmingly dependent
on exports for cash, overwhelmingly dependent on imports for
goods. So it was comprehensive in every possible regard. And it
was an experiment that way.

All the literature of that time made it look as though this was
the ideal circumstance for sanctions to succeed. The literature said,
if sanctions were comprehensive, if they were immediate, if they
were multi-lateral, those were the circumstances most likely to
bring about regime change or whatever the target was. So I think
the expectation was they would work and they would work quickly.

And there really, I think was not thought about what would hap-
pen once the long term erosion of different sorts happened. And I
also think that no one cared about the smuggling. That no one
cared. The issue was always the tension between security interests
and humanitarian interests, back and forth and back and forth be-
tween those two. The leakage around the edges, $2 billion to $4 bil-
lion sounds like a lot of money to us. The numbers I have on Iraq’s
GDP is that the GDP dropped from $60 billion to $13 billion.

So $2 billion to $4 billion over any period of time is really an in-
significant change in Iraq’s economy. I don’t want to be on the
record as saying I don’t think $4 billion is a lot of money. But no
one cared about that. The economy was done. The infrastructure
was done, it was shot. Iraq would not be able to rebuild a signifi-
cant military capacity with no functioning industrial capacity.

The specific issue of the trade partners I think is where we see
the most clear instance that everyone knew what was going on
with this. Not necessarily that this would allow the kickbacks to
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happen, but it clearly gave Iraq political leverage through the use
of contracting. Everyone saw that, it was completely on the table.

Mr. HALLORAN. All right. In previous testimony at previous hear-
ings, we had the U.N. contractors, inspectors for the oil and com-
modities and the banking house that did the letters of credit. They
testified that they lacked capacity, the power to really see the ex-
tent of the transactions that they thought they should to be able
to provide any assurance that the Oil-for-Food Program was
achieving what it was meant to achieve and not more or less for
the regime.

We also had testimony that the distribution plans were not regu-
larly followed, that they would overlap and you would lose track of
what was filled and what wasn’t over time as things kind of
slopped over from phase to phase. So there were some weaknesses
in these, which the Volcker Commission has pointed out as well,
in the safeguards that you, and the oversight mechanisms that you
listed, that differentiated the sanctions program from Oil-for-Food.

So I guess my question is, what are the implications of that in
terms of sanctions regimes that if a program on which all these
layers of oversight and safeguards were put in place, and yet it still
appears the program leaked badly or was manipulated by the tar-
get regime to its benefit, what does that say about future sanctions
regimes?

Dr. GOrRDON. Well, to me comprehensive sanctions don’t make
sense for all of the reasons that everyone has said today. Politically
they don’t make sense, from a basic position of international hu-
manitarian law, they don’t make sense. So the leakage is really
about that. If you say we want to blockade, we want to choke off
the entire economy, and then you say, well, there’s leakage, I can’t
imagine a circumstance where there will be the political tolerance
to do something similar to that.

I think the only avenue is smart sanctions. That’s the only thing
that makes sense to me.

Mr. SHAYS. Is what? I'm sorry.

Dr. GORDON. Smart sanctions.

Mr. SHAYS. Define smart sanctions again, quickly.

Dr. GORDON. I think you suspect that academics are incapable of
speaking briefly.

It just means targeted. So normally, the kinds of sanctions we
generally talk about, they are on the economy or on a sector of the
economy as a whole. Smart sanctions typically include things that
affect the particular leaders or goods, such as arms embargoes.

Mr. SHAYS. I get it.

Dr. GOrRDON. That’s the only thing that makes sense to me in
terms of efficiency, in terms of moral legitimacy. To me it just
makes no sense at all, if you look at the entire history of sanctions,
the more you harm a civilian population of another state, the more
that state consolidates power, the more resistance there is to the
outside pressure, the outside coercion from the civilian population,
the less they are inclined to do what you see is your goal, which
is their putting pressure on their state and so on.

Mr. SHAYS. Let me wrap up here. Just to complete the comment
on what was Saddam thinking, when I was meeting with Hans
Blix, he was pretty convinced that Saddam never thought we would
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come in. So it was almost irrelevant whether he wanted to convince
us he had it or not. He could have us think he had it, but he still
didn’t think we would come in. The reason why that was verified
was that Tariq Aziz told us that when the attack began, Saddam
didn’t believe it and wanted it verified, that he was pretty shocked
about it.

The other information that we learned from Tariq Aziz through
Duelfer was that in the Duelfer Report, people point out that
Duelfer said no weapons of mass destruction. They don’t focus on
the other parts in which he said it was the purpose of Saddam to
reward particular nations under the Oil-for-Food Program who had
veto power in the Security Council, particularly France, Russia and
China. So he was pretty convinced that if those three countries
didn’t accept our coming in, we wouldn’t come in. He just didn’t un-
derstand how willing the President, President Bush was to do that
in spite of that, in other words, go in in spite of the opposition of
three key Security Council members.

I think that we’ve covered a lot. I'd like to know, is there any-
thing, Dr. Conlon or Mr. Mack or Dr. Gordon, that we should have
asked you that we didn’t? Is there anything that you would have
liked to have commented about that we didn’t ask you about? Any
closing comment, in other words?

Dr. CoNLON. First of all, the description given by the State De-
partment about this oil exemption for Jordan has been dealt with
by myself in an article which was published in, among other places,
the Florida State University Journal of Transnational Law some
time in the late 1990’s. That goes into some detail about the legal
ramifications and circumstances.

The second one is that the idea presented by my two co-panelists
today about how sanctions are supposed to work by imposing bur-
dens and discomfort on the civilian population to such an extent
that they then get their government to stop doing what it’s doing
is actually not the way sanctions are thought of. This objection is
equally applicable to military action as it is to sanctions, the same
thing applies. You can say that military action does not bother the
elite, it bothers the common people who have to suffer.

So the purpose of sanctions is to apply pressure on the system,
just as the purpose of military action is that. They have functions,
the function of trying to get the economy to slow down or to fail
in some of its vital functions. This is irrespective of whether the
people suffering from that have the ability to openly try to influ-
ence the government or not, if the effects of these disruptive activi-
ties are such that the system cannot function, it doesn’t matter
that the vast majority of the population has no voice as such in de-
cisionmaking.

Mr. SHAYS. Let me just say, I think that it’s important, it’s help-
ful for me to have you make this final point. I was thinking in es-
sence you were saying sanctions don’t work. When you were saying
comprehensive sanctions, I was thinking of comprehensive in the
context that everyone around the world is on board. You're talking
about the comprehensive sanctions of food, etc., in other words,
comprehensive in terms of nothing gets into the country.

And I'm reminded of a conversation in one of my travels to the
Middle East with a member of King Hussein’s family. He said to
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me, you Americans don’t get it, this was around 1994. He said, in
your country, when times are bad your people turn against your
leaders. He said, in the Middle East, when times are bad, we turn
to our leaders, which is kind of reinforcing, Mr. Mack, your com-
ment that we made Saddam’s people turn to him to get anything
they needed and wanted. We made him in a sense almost more im-
portant and valuable to his country. And if this leader was right,
they weren’t turning against him, as we would think intuitively in
our own society.

Any closing comment you’d like to make?

Mr. MACK. Just one very quick one. We're just finishing some-
thing called the Human Security Report, which is analogous to,
modeled on the U.N.s Human Development Report. One of the
things that we find out of this, particularly when you’re talking
about the U.N. and your whole concern here, I think, is not just
this particular issue, but the future of U.N. reform generally, is
that when you look at the evidence, there has been a huge explo-
sion of international activism following the end of the cold war. The
U.N. certainly liberated to do all sorts of things it couldn’t do pre-
viously, massive increase in the number of peace operations, disar-
mament, demobilization, post-conflict reconstruction and sanctions,
they all go up 400, 500, 600 percent.

In the same period, the number of armed conflicts declined by 40
percent. And we argue that even though all of these U.N. exercises
aren’t individually particularly successful, a 30 percent to 45 per-
cent success rate seems to be about the norm, which isn’t very
good. About 30 to 45 percent when prior to 1990 there was nothing
at all. And that appears to have made a major difference. Not just
for the United Nations, it’s the United Nations, the Bank, the
major donor states and all the rest of it. That’s all.

Mr. SHAYS. Thank you.

Mr. MACK. But sanctions is part of a much broader package and
should be seen in that sense.

Mr. SHAYS. Thank you.

Dr. GORDON. Actually, I just want to say how impressive I think
it is that this subcommittee has taken something that really
threatened to become something like a feeding frenzy over the last
year, and it’s really very complicated. The United States is not al-
ways on the right on this issue, and the Secretariat and the U.N.
as a whole are not always in the wrong on this issue.

I just think it’s so important to the work of this subcommittee
in figuring out at a very detailed level, maybe more detailed than
you want to hear, but how it’s worked and who has done what,
rather than I think the much more pat responses we've seen for
months now that really are just accusations that are choosing to
notdsee the reality of the complexities of how this is really oper-
ated.

Mr. SHAYS. I thank you for that comment. It is interesting to me
that in the total amount of dollars that we were looking at smug-
gling and the Oil-for-Food Program, we were at one time thinking
the Oil-for-Food Program, that the amount of dollars that Saddam
was getting was closer to $4 billion. We now think that number is
closer to $1.7 billion, and that the smuggling, which we thought
was around $5 billion, is closer to $10 billion.
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That takes us out of the news when we say that. But it gets us
to understand really the reality of what is truthful about what’s
going on. So thank you all very much. Appreciate your being here.
It was a very interesting hearing. We will now adjourn the hearing.

We do thank our transcriber and I do thank my staff that has
worked so hard on this issue. They even went to Iowa. [Laughter.]

[Whereupon, at 2:25 p.m., the subcommittee was adjourned.]

[Additional information submitted for the hearing record follows:]
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UNITED STATES MissioN 70 THE UNITED NATIONS

799 UNITeD NATIONS PLAZA i
New York, N. Y. 10017-3505 April 21, 2005

Dear Mr. Chairman:

Thank you once again for allowing me to testify on behalf of the Department of State before
members of the Committee on Government Reform, Subcommittee on National Security,
Emerging Threats and International Relations during the Subcommittee’s April 12 hearing on
The UN Oil-for-Food Program: The Inevitable Failure of UN Sanctions.

During the testimony, I indicated that the State Department would provide additional information
on several subjects. One such subject involved requests advanced by UN Member States under
Article 50 of the Charter of the United Nations for relief from the negative economic, financial
and commercial consequences suffered by States as a result of their efforts to implement the
comprehensive multilateral restrictions on the former Government of Iraq. Resolution 669 of
September 24, 1990, “entrusts the Security Council Committee established by resolution 661
(1990} ... with the task of examining requests for assistance under the provisions of Article 50 of
the Charter and making recommendations to the President of the Security Council for
appropriate action.”

On March 22, 1991, 21 UN Member States “confrornted with special economic problems arising
from the application of sanctions against Iraq,” wrote to the President of the Security Council,
requesting that the Council consider their plight “with a view to finding quick and effective
solutions.” Among the signatories to the March 22, 1991 letier were Iraq’s neighbors, Jordan
and Syria. I'have attached to this correspondence Security Council document # $/22382 dated
March 25, 1991, which lists the names of the other UN Member States who signed the March 22,
1991 letter to the Security Council President. For most, there was very little further action, if
any.

You also requested information on holds placed by the United States and the United Kingdom on
UN Oil-for-Food (OFF) contracts. Specifically, you and other Members asked whether the U.S.
Government ever placed holds on OFF contracts based on price concerns. You will recall that I
testified that the U.S. did put holds on a small number of contracts because of pricing but that, as
Defense Contract Audit Agency (DCAA) noted, it was difficult to identify overpriced contracts.

The Honorable Christopher Shays
Chairman,
SubCommittee on National Security, Emerging Threats and International Relations,
U.S. House of Representatives,
Room B-372, Rayburn Building,
Washington, D.C. 20515.
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One example was Comm #730859, submitted during the 7% Phase of the OFF Program
(12/12/99-06/08/00), in which the U.S. Delegation, in placing a *hoid” on the contract, advised
the UN Office of the Iraq Program (OIP) that “prices for delivery and handling services and the
afier-sale services are considered to be significantly higher than what is considered reasonable.”

A second example of a contract placed on hold by the U.S. Delegation because of pricing
concerns involves Comm # 930167, originally submitted during the 9™ Phase of the OFF
Program (12/06/00-06/03/01). Our records indicate that the U.S. Delegation initially placed
Comm # 930167 on hold because of suspicions that certain items might be dual-use, but we also
noted, “even if the supplier were able to address this objection, another objection is that the price
charged seems excessive for the normal cost of these goods.”

We are continuing to review our records to determine if there are other examples where the U.S.
Delegation placed a hold based on pricing concerns. For the record, I also would note that while
the State Department did not always include references to pricing concermns in its correspondence
with the UN Office of the Iraq Program when the U.S. Delegation placed specific contracts on
hold, the U.S. Government interagency group that reviewed each OFF contract often remarked in
its internally-shared notes that, “price is higher than market price,” or, “prices appear higher than
prices for similar goods.”

However, in these cases, the U.S. normally cited dual-use concerns and not price reasonableness
as the principal justification for placing a hold on the contract.

Mr. Chairman, I hope this information belps to address ongoing Subcommittee concerns. Please
advise me of any additional assistance you and the Subcommittee may require.

Sincerely,

g wa

Thomas A. Schweich
Chief of Staff

Attachments:
1) Letter Dated March 22, 1991 from 21 UN Member States to the UNSC President
2) April 29, 1991 Note by the President of the Security Council
3) Copies of Comms # 730859, # 930167
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LETTER DATED 22 MARCH 1991 FROM THE REPRESENTATIVES OF BANGLADESH,

HBULGARIA, CZECHOSLOVAKIA,

DJIBOUTI, INDIA, JORDAN, LEBANON, POLAND,

ROMANIA, SEYCHELLES, SRI LANKA, THE SUDAN, THE SYRIAN ARAB

REPUBLIC, TUNISIA, MAURITANIA,

PAKISTAN, THE PHILIPPINES, URUGUAY,

VIET NAM, YEMEN AND YUGOSLAVIA TO THE UNITED NATIONS ADDRESSED TO
THE PRESIDENT OF THE SECURITY COUNCIL

We have the honour to submit herewith a memorandum of 21 Member States
confronted with special econumic problems arising from the application of sanctions
against Iraq pursuant to Security Council resolution 661 (1990) which addressed the
Security Council under Article 50 of the Charter of the United Nations and on which
the Security Council Committee established by resclution 661 (1990) concerning the
situation between Iragq ond Kuwait made recommendations for appropriate action,

We would be grateful if you would have this memorandum considered by the
Security Council and circulated with the present letter as a document of the

Security Council,

{Signed) H.E. Mr. Mohammad MOHSIN
Permanent Ropresentative of
Bangladesh

(Signed) H.E, Mr, Dimitar T. KOSTOV
Permanent Representalive of
Bulgaria

{(Signed) H.E. Mr. Eduard KUKAN
Permanent Kepresentative of
Czechoslovakia

{Siyned) H.E, Mr, Roble OLHAYE
Permanent Representative of
Djibouti

91-09431  2394b (E)

{5igned) H.E. Mr. C. R. GHAREKHAN
Permanent Representative of
India

{Signed} H.E. Mr, Abdullah SALAH
Permanont Representative ol
Jordan

(Signed) H.BE. Mr. Khalil MAKKAW!
Permanent Representative ot

Lebanon

{Siyned) H.E. Mr. M, OULD MUHAMED MAHMOUI
Permanent Representative of Mauritania

Faen
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{Signed) H.E. Mr, Jamsheed MARKER
Permanent Representative of
Pakistan

(Signed) H.E. Mr. S, A. ORDONEZ
Permanent Representative of
the Philippines

(Signed) H.E. Mr. Stanislaw PAWLAK
Permanant Representative of
Poland

(Signed) H.E, Mr. A, D. MUNTEANU
Permanent Ropresentative of
Romania

(§igned) H.E. Mr,
Chargé d'affaires
Permanent Mission of the Republic
of Seychelles

M, M. MARENGO

(Signed) H.E. Dr. Stanley KALPAGE
Permanent Representative of
§ri Lanka

150

{Signeqd) H.E, Lt. Gen. (Ret.) Joseph
Permanent Representative of the
Sudan

{Signed) H.E. Mr. Dia-Allah EL-FATTAL

Permanent Representative of the
Syrian Arab Republic

(Signed) H.E. Mr. Ahmed GHEZAL
Permanent Representative of Tunisia

(Signed) H.E, Mr. R. PIRIZ BALLON
Permanent Representative of
Uruguay

{Signed) H.E. Mr. TRINH XUAN LANG
Permanent Representative of
Viet Nam

(Signed) H.E. Mr. A. §. AL-ASHTAL
Permanent Representative of Yemen

{Signed) H.E, Mr, D, SILOVIC

Permanent Representative of
Yugoslavia

LAGH

Laan
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Annex

MEMORANDUM

1. By resolution 669 (1990), the Security Council entrusted its Committee
established by resolution 681 (1990) with the task ol examining requests tor
assistance under the provisions of Article 50 of the Charter of the United
Nations. It was the first time that a large number of States addressed the
Security Council on the hasis of this Article.

2. All the 21 States addressing the Security Council under Article 50 of the
Charter emphasized their full adherence to the relevant Security Council
reselutions relating to the Gulf crisis and their solidarity with the international
community. They expressed their firm determination to continue to comply fully
with the provisions of resclution 661 (1990), in spite of the grave economic,
financial and commercial losses incurred as a result of implementation of
sanctions, which are estimated at more than $US 30 billion.

3. The Security Council Committee considered the cases referred to it and by the
recommendations adopted, launched individual appeals to all States and specialized
agencies of the United Nations and international financial institutions to provide
urgent assistance to the affected States in order to mitigate the adverse economic
and social problems confronted by them.

4. The problems affecting these countries persist, and in certain respects have
been aggravated, while the appeals launched pursuant to the recommendations of the
Security Council Committee and addressed to all concerned by the Secretary-General,
have not evoked responses commensurate with the urgent needs of the affected
countries.

5. Assistence to the affected countries in accordance with Article 50 of the
Charter would reaffirm international solidarity end unity.

6, The 21 States launch a collective appeal, particularly to all donor States, to
respond urgently and effectively in providing assistance to the affected countries
by allocating additional financial resvurces both through bilateral channels and by
supporting the actions of the competent organs and specialized agencies of the
United Nations system.

7, The 21 States most seriously affecied believe that it is essential that all
Member States, as well as the United Nations, the specialized agencies and other
international organizations of the United Nations system, take all appropriate
action to cooperate with them in the fields of trade. employment, economic
assistance and other areas, in order to alleviate the ditficult economic problems
facing them,

8. The affected countries believe thal, given the maguitude of the difficulties
they face, Lhe Security Council should give rencwed attention to these problems
with o view to Limling quick and cltective solutions.
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N
NOTE BY THE PRESIDENT OF THE S8ECURITY COUNCIL

Following consultations with the members of the Securlity Council, the
President of the Counall made the following atatement, on behalf of the
Council, at its 2085¢th meeting on 239 April 1091, in connection with the
Councll's consideration of the item entitled "The altuation betwesn Iraq and
Kuwait"y

*“The members of the Becurity Counclil have considered the memorandum
dated 22 March 1991 (8/22382) which was addressed to the President of the
Swcurity Council by the 2] States which have inveked Article 50 of the
United Nations Charter owing to the aspecial sconomic problems arising
from the implementation of the sanctions imposed against Irag snd Kuwait
under Councll resclution 651 (1990).

"The members of the Security Council have taken note of the
Secretary-General's oral report to them on 11 April 1991, in which hs
supported the sppeal launched by the 21 States that have invoked
Article 30, The Becrstary-Genersl further informed the Councll on
26 April 1991 of the conclusions reached by the Administrative Committoe
on Coordination (ACC) at the session it has just held in Paris, where
members of ACC agreed to vigorously pursus their effoits to respond
effectively to the neads of countries most aftected by the implementation
of resclution 861. The Secretary-General will coordinate through ACC,
within the framework of this assistsnce, the activities of orgsnisations
of the United Natlions aystem,

"The membera of the Security Councll have taken note of the replies
from a number of States (Auatria, Belgium, Denmark, France, Oermany,
Greece, Ireland, Italy, Japan, Liechtensteln, L bourg, L bourg on
behalf of the Furopean Community and its 12 member Stetes, Nethsrlands,
New Zealand, Norway, Portugal, Spain, Switserland, United Kingdom, Unitead
States and the USSR) which have furnished specific information on the
asaistance they have provided to varicus affwcted countries; they have
also taken note of the replies from officials of international financial
inatitutiona, such as those received from the President of the Wuild Bank
and the Managing Director of IMF, They invite other Momber Btates and

91-13701 2520h (E) Foas
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§/21548
English
Page 2

intecnationul tlnanclal fnstitutions and organisations to intorm the
Ssoretary-Oenearal as acon As possible of the measures that they have
taken oa behalf of the Statea which hiave invoked Article B30,

"The members of the Bocurity Counull make a solemn appeal to States,
international financial {nsticutions and United Natlona bodies to veapond
poaitively and apewdily to the vecommendations of the Security Counuil
Committee, established under resolution 861, for asaistance to countries
which #ind themselves confronted with special economic probloms arising
from the carrying out of those messures imposed by remolution 863 and
which have invoked Article 30.

“The membars of the 8ecurity Council note that the procedure
established under Article 50 of the Charter remains in offect.”

- w P e

. n— nsnmie s matsonvn ek
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6 FEB 01 U.S. Mission  #986/028
COMM # COUNTRY Reason for Block or Hold
730859 UAE Hold - Contract does not make sense.

Delivery, handling and after sales services
account for 25 % of total contract price.
Please explain why CD-ROM’s require about
$30,000 for service and delivers. Where is
the money going?
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s VNN e v S ey
o JAN 2 ¢4 2001 August 1 REVISED FORM -

SECUI CIL COMMITTEE ESTABLISHED 8Y RESOLUTION 651 (1920)
mo?«%‘g‘wm THE SITUATION BETWEEN IRAQ AND KUWAIT

' ¢
) j (o] IO\ NOTIFICATION OR REQUEST TO SHIP GOODS TO [RAQ
(TO BE COMPLETED BY THE SECRETARIAT)

€O 3 REGISTRATION DATE DEADLINE FOR OBIECTIONS
30899 eeg g 20 FEBOG200T .

' (TO BE COMPLETED BY PROSPECTIVE EXPORTING COUNTRY or INT'L ORQ)
1. MISSION OR INTERNATIONAL CERTIFYING SIGNATURE

ORGANIZATION 5o MANENT MISSION OF THE
UNITED ARAB EMIRATES 7O THE UNITED NATIONS

3, MISSION REFERENCE No.

1. DATE OF SUBMISSION 23 January 2001 68/2001
10,
o SECTORNTEM CURRE:
3. GOODS TO BE SHIPPED (Nenw sad/or . UNITOF i3 vALLE 9. TaTAL VALUE

CODECTRI | seripcion, Attack adkdtional sheet if gacewmary) 16 QUANTITY TN} 7. " e 1 s0Co
s, HS TARIFF

DE
687 00_ {80 %

2) 7 o? Worldwide Standard Index Plus X C
b, (Window Version) 1 DM 2834500 S0 T B o0

) API Complete Standards t M 24,966§00 DM 24,966,00 |
)
Ba)
" ASTM Complete Standards 1 b 25208100 Ds 20 b O

1. EXPORTER Nasew sod Address 12. ORIGEN of GOODS (if differeme from applicam Sute)

Texas Management Consultants

P.0. Box 15054, Dubai, UAE United Arab Emifates

aod Addrecs 14. SHIPPING ARRANGEMENTS:

13. RECEIVING COMPANY { ORG Naow ) Border Paiat or Port of Entry ot frsq
SOMO (State 011 Marketing Organization
Ministry of Qil - Baghdad

Republic of Iraq Um Qasr

i 3 ac.)
14 b) Masns of Transportatien 14 c} Other information (¢.§. TOULS. M2JOT POFLS,

Sea and Truck

B Froes the Iraq Actoant i accordance
with SC resclation 986 (1995)
{Reizvant d i ot be

15, METHOD OF PAYMENT a By other mxrsmgement (Provide as many d
L/c a3 possible}

16, ADDITIONAL INFORMATION: Eud-uw snd Endruser
(At

sciditionnt shast I aeceavery}
MORTA.W NOTICE
kA 986,
: the Annexes 1 the Dismunuwn Plan of SCR
: Sﬁ"‘ﬁ%&ﬁ?&“%#’fe 1&6 dxgl}t m\gduxtnm lmnamms Harmomsed Systemn of Tarif{ Nomenclature as
. Intormauce enmeg E officials.
i will be d by the C s Secretarint for emnpln(uln.

. Incompiete. incorrect or legible
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§/AC.25/2001/986/COMM. 730859

REPORT CONCERNING REQUEST TO SHIP SPARES PARTS FOR THF, OIL INDUSTRY TO
IRAQ IN ACCORDANCE WITH RESOLUTIONS 986 (1995), 1175 (1998) & 1284 (1999)

MISSION: UNITED ARAB EMIRATES
EXPORTER: TEXAS MANAGEMENT CONSULTANTS
RECEIVING COMPANY: STATE OIL MARKETING ORGANIZATION (SOMO)

GOODS: €D ROMS WITH ENGINEERING STANDARDS
The ication has been ined to determine its conformity with the provisions of paragraph 25 of
Secumy Council resolution 1284 (1999) and ail related procedures and guidelines. In addition, the
application has been examined in accordance with paragraphs 32 and 33 of the Procedures of the
Security Council C i blished by resolution 661 (1990) concerning the situation between Iraqg
and Kuwait in the discharge of its responsibilities as req d by paragraph 12 of Security Council
Resolution 986 (1995). Specifically, this application has been ined to establish whether the price
and value is credible and whether the jtems to be exported are in i with the applicable list.
Additionally, the fication has heen ined to determine whether all relevant details have been
bmitted with the application. Undertakings have aiso been sought to ensure the readiness of the
independent Inspection agents to observe the distribution of the goods and to establish the projected
availability of funds in the Iraq sccount,

SCR 1284 (1999): The application has heen ined in accordance with paragraph 25 of Security
Councll resolution 1284 (1999) and the goods are not included in the list to which the
export/import mechanism approved by Security Council resolution 1051 (1996) applies.

GOODS IN DISTRIBUTION PLAN: The goods arc in the Distribution Plan list, which notes that they
are related to the operations of Oil Projects Company at engineering offices as design office
requirements, These goods are listed at sector item code 08-7-00-0803 (6/6) in the Distribution
Plan list and are within the requested quantities.

PRICING: The item, price and value have been examined as per paragraph 33 of $/1996/636 and while
the prices for the CD ROMs appears reasonable and acceptable, both the prices for the “delivery
and handling services” and the “after sales services” arc considered to be significantly higher than
what is considered reasonable.

COMMENTS: In the contract, the Receiver indicates that these goods and services are required for the
engineering offices to be used for engineering design. Clause 7 in the contract indicates that the
supplier fncludes a warranty for defects arising from faulty design, material or workmanship for
12 months from the date of ing but with a i of 18 hs from the date of
recelpt of the equip t on site. The Supplier shoutd be aware that, in the event that there
becomes a need to supply warranty replacement goods for those found to be deficient or broken,
these goods must be approved by the C ittee prior to ship to traq. Therefore, the
Supplier will be responsible far the pr ion of an ded application in conformity with the
procedures as published in the UN website “Information for the Suppliers. The application
consists af 1 SET of Engineering Standards CD ROMS. The contract value includes charges for
“Delivery and Handling Services” and “After Sales Technical Services”, These services have been
valued at 39,305 DEM (or 15% of the direct cost) and 30,132 DEM (10% of the total contract)
respectively, The Committee should also be aware that the prices quoted in the contract are based
on a 12-month subscription with free updates every 60 days.

e l2
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L2

Authentication procedures for services described “Delivery and Handling Services” and “After Sales
Technical Services” follow;

The authentication of the services by the UN Independent Inspection Agents at the borders
of Iraq (Cotecna) shall be based, in part, on the pr ion of evidentiary d i
by the Supplier indicating that the services have been satisfactorily delivered and
completed.

in addition, the authentication shall also be based on site visitation(s) by the UN
tndependent Inspection Agents in Iraq (Saybolt) and their report to Cotecna that the
services have been pleted in 2 fully satisfactory .

Payments will be made by the UN Treasury in accordance with established procedures in
respect of the Supplier’s pr ion of the invoices.

The Committee’s approval shall be contingent upon the adherence on the part of the
Supplier to all of the foregoing conditions.

DATE OF CUSTOMS OFFICER’S REPORT:  01/02/2000

DATE SUBMITTED FOR CIRCULATION:  02/02/2001 ’ )) L
/4

Reporting Officer: Sharen Wholotuk Check Officer; Adrianus Phaff
v



18 Sept 01 U.S. Mission
COMM # COUNTRY
930167 France
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#986/178
Reason for Block or Hol

Change reason: goods are WMD dual use.
Even if the supplier were able to address this
objection, another objection is that the price
charged seems excessive for the normal cost
of these goods. Prices would have to be
better justified.
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PUL 12 200

CONCERNANT LA SITUATION ENTRE L'IRAQ ET LE KOWRIT
NOTIFICATION OU DEMANDE D'EXPEDITION DE MARCHANINSES EN IRAQ

~ REMPLIR PAR %<
SBCRE! ARIAT
N* COMM. ' DATE LIMITE POUR OPPOSER
DATE D'ENREGISTREMENT DES OBJECTIONS

a»0{67 AUG 0 3 2001 AUG 0 7 299

(A REMPLIHR PAR LE PAYS OU L'ORG.INTES
1. MISSION OU ORGANISATION
INTERNATIONALE

7
V i ’401‘ O CONSEL DE SECURITE CREE PAR LA RESOLUTION 661

MISSION PERMANENTE DE LA FRANCE

DA PB ‘_ ON

n Code des” S. MARCMANDIERS A BXPEDIRK

Muechandines {Nom +t/vw desadprion. Jeindze det

o5 Cod &5 Tordf | Swilcts vepphiamntnims B adorniaees)

SH

18 SEE THE ATTACHED LIST

¥

24)

b)

24

k)

11, EXPORTATEUR 12 FROVENANCE DES MARCHANDISES (o4 mate que IHear

VINCT TECHNOLDEIES desnandeur)

14 Rue. Auguere Neven 8P 91 FRANCE

928503 Rusll ~ Malmalson / Fronce

13, SOCIETE / ORG, DESTINATAIRE 14, MODE DEXPEDITION

ECONCMIL & FINANCE DEPARTMENT (EFD) 1) Poste froitidre ou port d'entriic en Teag
MINISTRY OF OIL

BAGHDAD - REPURLIC OF IRAQ TRESIL
[14%) MODE DE TRANSPORT 14} Autres infonuations §eséealen, principsax pors etc.)
Itindroire por mer et /oy camion

A partie dn compes Iraqules 15.MODE DB PATSMENT & Pas d'autres mayens
:onﬁm&nml!uhahﬂonvss(‘l 95) (donnes toutes les précisions possbles)

{Tous les dotumendts pectinenn, y
compds les contrans dofvent étre joint)
16, INFORMATIONS COMPLEMENTAIRES Unlisution fnsle et utiBantevt 8]
(Joindre dea fevillets supplémentaines b néeeuu:)
Utllisation prévae: Equipements de Loboratoire pour dtudes péiro
Utillwatauy finol 1011 EXPLORATION COMPANY (STATE COMPANI)
Lis dutilleation: Laboratsines GEC - Baghdad "

AVES INPONTANT
1 Niasbme quun articl paz figuc dJa ave &
2 hmd:m&mﬂ!(m.)hmemmﬂnkmwknml«pﬂ-lllﬁwdumﬁnwuuﬁ“mbnﬂdo
de Coopération M

hﬂond«m\«dk«
3. tiqes § semn Inlne- » q,uub.u-hn “‘udm
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S/AC.25/2001/986/COMM. 930167

REPORT CONCERN) EQU! TO SHIP SP. P FOR THE O] USTRY TO
IRAQ IN ACCORD. ik § SOLUTIONS 1995), 1175 (1 & 1284

MISSION: FRANCE

EXPORTER: VINCI TECHNOLOGIES

RECEIVING COMPANY: ECONOMICS AND FINANCE DEPARTMENT (EFD)
GOODS: DEAN STARK UNIT, SOXHLET EXTRACTOR AND SPARE PARTS

The application has been examined to determine its conformity with the provisions of paragraph 18 and
25 of Security Council resolution 1284 (1999) and all related procedures and guidelines. In addition, the
application has been examined In accordance with paragraphs 32 and 33 of the Procedures of the
Security Councit Committee established by resolution 661 (1990) concerning the situation between Iraq
and Kuwait in the discharge of its responsibilities as requested by paragraph 12 of Security Council
Resolution 986 (1995). Specifically, this application has been examined to establish whether the price and
value s credible and whether the items to be exported are in compliance with the applicable list and
sultable for thelr intended use Additionally, the application has been examined to determine whether all
relevant details have been submitted with the application. Undertakings have also been sought to ensure
the readiness of the independent inspection agents to observe the distribution of the goods and fo
establish the projected availability of funds in the Iraq account.

§Ci 1999): The application has been examined In accordance with paragraph 25 of Security
Council resolution 1284 (1999) and the goods sre not included in the list to which the export/import
mechanism approved by Security Council resolution 1051 (1996) applies.

DISTRIBUTION PLAN: The goods are in the Distribution Plan and are related to the operations of the
Oil Exploration Company in all areas for testing, inspection, studies, surveys and laboratories. The goods
are listed at sector item code 08-9-05-06-0823 and 08-9-05-06-0824 in the Distribution Plan lst and gre
within the requested quaatities,

PRICING: The item price and value have been examined as per paragraph 33 of 5/1996/636 and appear

r and

takhl

COMMENTS: The application consists of 1 unit of Dean Stark with Spare Parts and 1 unit of Soxhlet
Extractor, Glass and Plug Size (6-unit) with Spare Parts (this last item is In the netification list and
would normally be subject to notification by the Secretariat) for a total amount of EUR 32,032,

1n the contract, the Receiver indicates that these goods will be used for petrophysical studies.

Clause 7 in the contract indicates that the supplicr Includes 1 warranty for defects arlsing from faulty
design, material or workmanship for 12 months from the date of commissioning but with  maximum of
18 months from the date of receipt of equipment on site.

IMPORTANT RMA' FOR SUPPLIER: The Supplier should be aware that, in the event that

there becomes a need to supply warranty replacement goods for those found to be deficient or broken,
these goods must be approved by the Committee prior to shipment to Iraq, Therefore, the Supplier will
be responsible for the presentation of an amended application In conformity with the procedures as
published in the UN website “Information for the Suppliers”. '

The supplier should also note that any compensatory payments related to the settlement of claims
relevant to shortages, damages and any other discrepancies, or post award discounts, must be remitted
to the United Nations Iraq account. Non-compliance with this requirement violates relevant Security
Council resolutions as well ss procedures of the Commitiee established by resolution 661 (1990).
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ATE S| RO PROVAL: 03/08/2001

Reporting Officer: Luis Esteban Yrazu Check Officer: Palani Raj Janardhan
~NTT
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5

EFD REF. No. : OEC/09/22

PURCHASE ORDER THE SUPP
OF MATE EQUIPMENT & SPARE PARTS
0 UCTI & CE
FIRST PARTY ( CLIENT} s (EFD) KOONOMICS & FINANCE DEPFT.
MINISTRY OF OIL,
» REPUBLIC OF IRAQ

SECOND PARTY (SUPPLIER ) : VINCI TECHNOLOGIES / FRANCE
END USER 1 OIL EXPLORATION COMPANY (STATE COMPANY)

ACCORDING TO THE “MEMORANDUM OF UNDERSTANDING" RETWEEN THE COVERNMENT OF
THE REPUBLIC OF IRAQ AND THE SECRETARIAT OF THE UNITED — NATIONS ON 20™ MAY 1996 ON
THY IMPLEMENTATION OF SECURITY COUNCIL RESOLUTION 386 (1995) AS WELL AS UNSC
RESOLUTIONS 1153 (1998), 1175 (199%), 1281 (1959), 1302 AND 1330 (2000) , THE SUPPLIER I8 HEREBY
ASSIGNED BY THE CLIENT TO SUPPLY THE MATERIALS FOR THE FOLLOWING:

CODENO. 08-9-05-06-- 0823 & 08 — 905 06- 0824

TTEMDESCRIFTION  : - DEAN STARK UNIT WITH SPARE PARTS
- SOXHLET EXTRACTOR , GLASS , PLUG SIZE ( 6- UNIT)

WITH SPARE PARTS.
LOCATION : OEC LABS. BAGHDAD
PURPOSE : LABORATORY EQUIPMENT FOR PETROPHYSICAL STUDIES.
BASED ON THE ATTACHED OFFER. |

BY :- VINCI TECHNOLOGIES / FRANCE
NO:- 8190 BREV1 DATE: O7/03/2001

AND PURCHASE ORDER. NO, (OEC)/ 08 /22 DAIE: /72001
EXPORTING COUNTRY : FRANCE

COUNTIRY OF ORIGIN: FRANCE

PORT OF SHIPMENT : LE HAVRE OR MARSEILLE (FRANCE)

(1-4)
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L{ OEC /05722
THE TWO PARTIES AGREE AS FOLLOWS :

1-MATERIALS : TO COMPLY WITH SPECIAL QUALITY STANDARDS STIPULATED IN
THE ATTACHED OFFER . IF NO SPECIAL STANDARDS ARE SPECIFIED, RECOGNIZED
INTERNATIONAL QUALITY STANDARDS APPLY,

2-PACKING : PACKAGES CONTAINING MATERIALS SHALL BE MARKED WITH THE
APPROPRIATE ITEM NUMBERS INDICATED IN THE TENDER PROFORMA INVOICE.
THIS PACKING MUST BE ACCORDING TO THE NATURE OF THE GOODS IN
CONFORMITY WITH INTERNATIONALLY ACCEPTED FORMS AND STANDARDS,

3- TOTAL VALUE ( CIP BAGHDAD ): EURO (32032)
EURO THIRTY TWO THOUSAND & THIRTY TWO ONLY .

4- PAYMENT : L/C COVERED BY U.C.P. 1993 REVISION OF 1.C.C. PUBLICATION NO. 500
OPENED BY BANQUE NATIONAL DE PARIS S.A. NEW-YORK BRANCH (IRAQ
ACCOUNT) ACCORDING TO THE REQUEST OF THE CENTRAL BANK OF IRAQ FOR THE
BENEFIT OF THE SUPPLIER PAYABLE FROM THE CASH COLLATERAL REQUIRED
UNDER L/C AMOUNT , AND ITS FEES PURSUANT TO THE (M.0.U.) AGREEMENT
ACCORDING TO THE SUBMISSION OF THE FOLLOWING DOCUMENTATION ;

A. THE CUSTéM.ARY COMMERCIAL DOCUMENTATION AS LISTED IN PARA 13
BELOW.

B. A COPY OF THE 661 COMMITTEE'S LETTERS OR THE PROCEDURES
PREVAILING ACCORDING TO UN. SCR 1153 (1998) , UN. SCR 1175 (1998) , AND
UN.SCR 1281 (1999) , STATING THAT THE SUPPLIER IS ELIGIBLE FOR
PAYMENT FROM THE UNITED NATIONS IRAQ ACCOUNT.

C. A CONFIRMATION BY THE SECRETARY GENERAL'S DESIGNEE OF THE
ARRIVAL OF THE EXPORTED MATERIALS IN IRAQ.

D. CONFIRMATION OF FULL COMPLIANCE TO THE TECHNICAL
SPECIFICATIONS, BY 3RD PARTY INTERNATIONAL INSPECTION (SURVEYOR).

E. ANY REQUIRED GOVERNMENTAL LICENSE OR EQUIVALENT AUTHORIZING
THE EXPORT PROVIDED THAT :

EL THE BANK SHALL NOTMAKE ANY PAYMENT UNDER THE L/C UNLESS THE
AUTHORIZED UNITED NATIONS OFFICIALS DESIGNATED AND HAVING
APPROFRIATED AUTHORITY APPROVE SUCH PAYMENT,

(2-4)

7
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j QEC /09722

E2. ALL REQUIRED DOCUMENTS LISTED ABOVE STIPULATED IN THE L/C ARE
PRESENTED AND IN ORDER IN ADDITION TO THAT TERMS AND CONDITIONS OF
L/C ARE COMPLIED WITH,

E3. PARTIAL PAYMENTS CAN BE MADE CORRESPONDING TO ACTUAL
DELJVERIES TO IRAQ.

E4. INSTALLMENTS DOCUMENTARY DISCREPANCIES CAN BE WAIVED ONLY BY
SECRETARY GENERAL.

ES. AMOUNTS RELATED TO THE SETTLEMENT OF CLAIMS RELEVANT TO
SHORTAGES , DAMAGES AND ANY OTHER DISCREPANCIES FOR EACH
SHIPMENT (ACCORDING TO THE  CONFIRMATION OF THE SECRETARY
GENERALS DESIGNEE ) MUST BE REMITTED TO IRAQ ACCOUNT.

5. DELIVERY PERIOD :SHALL BENOT LATER THAN (8 ) MONTHS FROM THE DATE
OF OPENING OF THE L/C ; OTHERWISE , THE SUPPLIER SHOULD PAY TO THE CLIENT
A PENALTY EQUAL TO (0.1%) OF THE VALUE OF THE MATERIALS DELAYED FOR
EACH DAY OF DELAY.THE TOTAL AMOUNT OF THE PENALTY, HOWEVER, SHALL
NOT EXCEED (5%) OF THE VALUE OF THE MATERIALS DELAYED.THIS PENALTY
WILL BE DEDUCTED FROM THE INVOICE WHEN SUBMITTED WITH DOCUMENTS ;
HOWEVER, AS THE MATERIALS ARE MOST URGENILY REQUIRED, PARTIAL
DELIVERY WILL BE ACCEPTED .DELAYS DUE TO CAUSES BEYOND CONTROL (FORCE
MAJEURE) WILL NOT BE LIABLE TO PENALTIES PROVIDED THAT SUCH CAUSES
HAD BEEN IMMEDIATELY NOTIFIED BY FAX, TELEX, OR REGISTERED MAIL AND
APPROVED BY CLIENT.

6. TRANSPORTATION BY : ( AND TO BE STATED IN THE L/C) : BY SHIP & TRUCK

1, WARRANTY :THE SUPPLIER WARRANTS THE MATERIALS UNDER THIS PURCHASE
ORDER CONTRACT FOR DEFECTS ARISING FROM FAULTY DESIGN,MATERIAL OR
WORKMANSHIP FOR ( 12 ) MONTHS FROM THE DATE OF COMMISSIONING BUT WITH
A MAXIMUM OF ( 18 )MONTHS FROM THE DATE OF RECEIPT OF EQUIPMENT ON SITE.

8. TAXES : THE CLIENT UNDERTAKES TO PAY ALL TAXES AND CUSTOMS DUTIES
ARISING IN THE COUNTRY OF CLIENT.

9. THE L/C SHOULD ALLOW PARTIAL AND TRANSSHIPMENT ,

10. THIS CONTRACT WILL BE EFFECTIVE FROM THE DATE OF THE NOTIFICATION OF
THE L/C TO THE SUPPLIER BUT WILL NOT BE OPERATIVE IF THE L/C CANNOT BE
OPENED WITHIN ( 90 DAYS) FROM THE DATE OF SIGNATURE OF THIS CONTRACT,
LLDESTINATION : ( SHOULD BE SO STATED IN THE L/C) BAGHDAD /IRAQ

12.ENTRY POINT TO IRAQ: TRERIL
(3-4)

T e
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6 orcen2
3, DOCUMENT R EACH CONSIGNMENT :

- -4 (FOUR) COPIES OF INVOICES.
-1 (ONE) COPY OF NON-NEGOTIABLE BILL OF LADING,
-4(FOUR) COPIES OF PACKING LISTS.

14. THE SUPPLIER IS TO SUBMIT TO THE CLIENT A TIME SCHEDULE DETAILING THE
NUMBER OF SHIPMENTS AND THEIR EXPECTED DATE OF CROSSING THE IRAQI

BORDER.

- 18. THIS PURCHASE ORDER IS SUBJECT TO THE APPROVAL PROCEDURES PREVAILING
ACCORDING TO UNSCR 1153 (1998), UNSCR 1175 (1998) , UNSCR 1281 (1999) & UNSCR

1302 (2000).

16. THIS CONTRACT SHALL BE REGISTERED WITH THE UN WITHIN ( 21) DAYS FROM THE
SIGNITURE DATE , OTHERWISE IT IS LIABLE TO REVIEW WHICH MAY LEAD TO
CANCELLATION .

DONE AND SIGNED IN BAGHDAD ONiﬂ ; / 2001
: VINCI TReHNOLOGITS

$4, M Auguato Movey « 57 4

! 82603 RUEIL MALL K

6L : 41.99.00.80 - Fax: A2,
SECONDPARTY(SUPPLIER) .
VINCI TECHENOLO! 3 K1 18 g e Pwtat by o

i g [ i TRES RN

L |

ECONOMICS & FINANCE DEPARTMENT ( EFD ) COUNTRY :
MINISTRY OF OIL /BAGHDAD / IRAQ FAX 147083899
TEL 1+ 331 41 39 0020

FAX : 009641 8865432 \1% _ﬂ‘
TELEX: 212316  MI OIL IK V { - "O“AW
END USER 4 ei : "

DR, [BRAHIM A. K. RASBID

OIL EXPLORATION COMPANY ( STATE COMPANY )
BAGHDAD - IRAQ

TELEX: 212204 INOCIK,
212208 INOCIK

TEL : 009641 7729829
009641 8213601 !
009641 8854075
009641 8854027 -

FAX 1+ (964-1) 8220899
(4-4)

S A
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REPUBLIC OF IRAQ ;\'
OIL EXPLORATION COMPANY (STATE COMPANY)
BAGHDAD, IRAQ
TELEX :212204 - 212208 INOC IK
FAX : (964-1) 8220899 '

TO : VINCI TECHNOLOGIES / FRANC FAX :+33147083899
TEL : +33 1 41 39 0020

PURCHASE ORDER NO. (OEC)/09/22 DATED : / { 2000
ATTACHMENT OF CONTRACT NO. OEC/09/22 DATED : 2000
AS PER YOUR OFFER NO.:- 8190 BREV] DATED : 07/ 03/ 2001

CODE NO:- 08+ 9-05-06- 0823 & 08-9-05-06- 0824

B

UNIT TOTAL
ITEMS DESCRIPTION UNIT | QTY.| PRICE PRICE
EURO EURO

(. |DEAN STARK UNIT WITH 2 YEARS SPARE

PARTS SET 1 18282 18282
SOXHLET EXTRACTOR , GLASS , PLUG SIZE
2| (6UNTT) WITH 2 YEARS SPAREPARTS. | SET | 1 | 13750 | 13750
TOTAL PRICE CIP BAGHDAD
EURO THIRTY TWO THOUSAND & THYRTY TWO ONLY . TOTAL 32012

NOTE : THE GOODS SHOULD BE BRAND NEW .

+

MUKDAD H. MAHDI DRIBRAHIM .A.KRASHID
MATERIALS & PURCHASING MANAGER DIRECTOR GENERAL
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V&P Lab eynipments  Commereial propusal
N° 81905 Rev. |

B 4

LABORATORY EQUIPMENTS FOR
EXPLORATION & PRODUCTION

COMMERCIAL PROPOSAL
N° 8190b REV. 1

- REQUEST N*: MOUY / items 22, 23,

7”3.'?0()1 % LS VD IN S0 1

MINISTRY OF OIL
OIL EXPLORATION COMPANY
IRAQ
VINCI TECHNOLOGIES
y;f»‘fz\, -

St
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E&P Lal cquipments  Commereist proposal 7312001 _9 JECsaL LS

N &190h Rev. |

I. DEAN STARK APPARATUS : MQU 9/22

Lo Description Unitprice | Qty | Total price
# t escription Ul‘;O etk
Lot 1.1 | DEAN STARK UNIT 9.460 1 set 9,460

The distillation extraction (Dean stark) method of determining
fluid saturation depends upon the distiflation of the water
fraction, and the solvent ion of the oil fraction from the
sample. The sample is weighed and tho water fraction is
vaporized by boiling solvent, The water is condensed and
coliected in a calibealed receiver. Vaporized solvent also
condenses, soaks the ssmple. and estraols the oil. The sample is
oven dried and weighed, Tho ofl content is determined by
pravimelric difference,

The apparatus consists of a distiilation/ jon glassware unit
and a six place combination heating mantle with thermostatic
cantrolier. The glas: for six samples js composed of 6

boiling flasks, 6 soxhler bodies with sample support screen, 6
sample thimbles (1" or 1.5™), 6 volumetrically graduated water
recejving tubes, 6 condensers and 6 desiceant drying tubes. A
flexible plastic tubing is also used (o connect the six dean siark
condenscrs 1o the water cooling unit, All these devices are
mounied on a mounting rack

Scovs of supply:

The system comes complete the following items.

¥ §ix Glassware units for six samples composed of 6
bailing flasks, 6 soxhlet bodies, 6 Pyrex thimbles for 1
sample, 6 Pyrox thimbles for 1.5" sample, 6 x 4 ml
receiving tubss, , 6 x 10 ml receiving tubes, 6 condonsers
and 6 drying tubes

> Six place combination heating mantle with thermostatic
controlfer

3 Flexible plastic tubing for water caoling

> Multi heater mounting rack

3 Documentation

,‘775&,‘,_
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N° &8J906 Rey. |

TEEHROLLIILS

Core diameter: | and 1.5*

Core fength 3

Nuinber of sample: 6

Receiving tube: 4 & 10 mi, 0.1 ml graduation
Heating temperature: 150°C

Water cooling sysiem: 0.5 to 3 fiters per minute, 18°C
Power supply: 320 VAC 50/ 60 Hz - 1 phase

[RUR A

CELLULOSE THIMBLE for Hdated core samples up
te 1.5” diameter.

242

6 sels

1482

ol 13

SPARE PARTS AND CONSUMABLE ITEMS for (wo years
operation including:

¥ ea 10wl recolving tube

3 ea 4 mi receiving ube

| on soxhlet body

| ea condenser

| sample support screen

3 ea pyrex thimble (1)

Fon pyrex thimble (.57

I setof tongs

| set of moisture collection rods

4.070

isef

4.070

Ll

TOTAL VALUE EX WORKS RUEILL in Euro

14,982

CIP Charges In Enro

3,300

TOTAL VALUE CIP BAGIIDAD in Euro

18282
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2. SOXHLET APPARATUS : MOU9/23
Lot Description Unteprice | Qty | Total price
BURQ EURO
2.l [SOXHLET EXTRACTOR 8470 | 1SET| 8470

The soxhlet distiflation extraction meihod is used to dissolve
and extract oil and brine from rock core sample by using
salvenis, The cleanliness of the sample is determined from the
color of the solvent that siphons periodically from the extractor
which must be clear.

The somjiles are placed in the extractor and cleaned by refluxing
solvent. The solvent is heaied and vaporized in boiling flasks and
cooled at the lop by condenser. The cooled solvent liquid falls
Into the sample chamber, The eleaned solvent fills the chamber
and soaks the core sample, When the chamber is full, the dirty
solvent which was used to clean the core siphons back into the
balling Nask and is redistilfed again,

Spssifications
Core diameter: 1" and 1.5” for plug size core

Cora tength: 3 for plug size core

Heating temperature: 150°C

Water cooling system: 0.5 to 3 liters per minute, 18°C Power
supply: 220 VAC 56760 Hz - | phase

The apparatus consists of a distillation/extraction glassware unit
and a six place combination healing mantle with thermostatic
conlroller. The plassware for six samples is composed of 6
boiling flasks, 6 soxhlet budies with sample support screen, 6
sample thimbles (1™ or 1.5”), 6 siphon tubes, 6 condensers and 6
dosicount drying tubes. A Mexible plastic tubing is also used to
conneet the six condensers to the water cooling unit, All these
devices are mounted on o mounting rack,

- -9: //VV"“
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NeRI9b Rey, ]

i

TRL RIS LERIRD

v

Scope of supply:

The sysiem comes complete the following items,

» Six Glassware units for six samples composed af &
boiling flasks, 6 soxhlel bodies, § Pyrex thimbles for I™
sample, 6 Pyrex thimbles for 1.5 sample, 6 siphon
tubies, 6 condensers and 6 drying tubes

> 8ix place combination heating mantle with thermostatic
controller

% Flexible plastic tubing for water cooling

¥ Multi heater niounting raek

# Documentation

/_-7__,_,_4-(”,....

fatd.2 | SPARE PARTS AND CONSUMABLE ITEMS for 1weo years 3,080 | set 3.080
operation neluding:
= I easiphon tube
s 1 easoxhict body
* 3 encondenser
s 3 sample support screen
¢ 3 capyrex thimble (1™}
* 3 ecapyrex thimble (1.5)
v |setoftongs
* I sel of moisture collection rods
TOTAL VALUL UF EQUIPMENT EX WORK..S' RUEIL m Ewre 11,550
CIP Charges in Euro 2,200
TOTAL VALUE OF EQUIPMENT CIP BAGHDAD in Buro 13,750
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2.1. _VALIDITY OF THE OFFER
The present conditions are valid until 30/6/2001

2.2.  PAYMENT CONDITIONS

- 100% by irravocable documentary credit confirmed by a first class French bank, opened
in favor of VINCI Technologies, established with a seven (7) months validity, payable
against remittance of our invoice and shipping documents.
The documnentary credit shall be confirmed and notified to VINCI Techinologies by:
CREDIT LYONNAIS Télex: 266364F
Service Crédits Documentaires SWIFT: CRLY FRPP
90 Quai de Berey
75613 Paris Cedex 12 - France

Liach party will bear the bank expenses in its own country.

2.3. DELIVERY TIME
The proposed equipment can be delivered within 8 months from date of L/C,

2.4, EXPORTING COUNTRY
FRANCE

2.5,  ORIGIN OF GOODS
FRANCE

2.6. PORT OF SHIPMENT
LE lJAVRE OR MARSEILLE

{ v il
¢

i VINGI TECHNOLOQIES
b ™4, rue Auguste Novew - B9, 94 f
I 926503 RUSIL piaLs-p IZON

T 61.50.00.00 - Fux ; 67.0550.99

i

Nt s w50 et Il L
¥ LQﬁ(wib.
Nl Premdont

I e @ A

VRHTRCHIOLOGIES « T roo Augute Nevew - B §1 - 93503 Rucil
page &

» FRaneGg




Tune 18, 2001

Proforma invoice 5° 164 PF/OL

Eod User :

OIL EXPLORATION COMPANY (STATE

M
ORIGINAL

ECONGMIC & FINANCE DEPARTMENT (D)
MINISTRY OF OLL
BAGHDAD - REFUBLIC OF IRAQ

According to the *Memorandum of understanding” between the Government of the Republic of Iraq and the Secretariat of United
Nations on 20™ May 1996 on the implementation of security council resolution 986 (1995) a3 well a5 UNSC resohution 1153
(1998), 1175 (1998), 1281 (1999), 1302 and 1330 (2000),
Codz ° : 08-9-05-06-0823 & 08-9-05-06-0824
Item descriprion : - Deatn stark wnit with spare parts
« Soxchlet extractor; glass, plug size (S-umnit) with spare parns
Lacation : OBC Lubs. Baghdad
Puspose : Laboratory equipment for petropbysical studies
Our offec 8190 B revl dated March 7, 2001
Purchase order n° QEC/09/22 datid Apeil 28, 2001
Exporting country : FRANCE
Country of origin | FRANCE

Unit of
rice
fom | Q| Peemwement Desigsation m T";:'):iﬂ'
1 1 Kinit STARK UNIT 1 18282
12 YEARS SPARE PARTS INCLUDING : Iocludex
3 e 16 I rooeiving tube Tochudes
3 fieso 4 ml receiving tube Sclude:
1 Pisce Scxhlet Inchudec
1 Piese Includes
1 [Pisce Tnetndec
3 Piece Includec
3 Plece Includes
1 Piece Included
1 Piece Includec
2 I Puit 1375000 13,750.%¢
Tosuder
1 Ppiece Includex
1 Piew Toclude
3 Fisec Include
A Picee Include
T Pisse Tncluded
3 Piece Tncivded
1 Pisce Included
1 Pieca [Msistore collection rod Inctuded
TOTAL AMOUNT CIP BAGHDAD VIA TREBIL EUROS. 32,032.00

(THIRTY TWO THOUSAND & THIRTY TWO EUROS)

VINC! TECHNOLOGIES
14, Rus Auguste Nevau - B.P. 91
92503 RUEIL MALMAISON
Tél, : 41.39.00.20 - Fax : 47,08.38.99

Vice ent

TTAT ARERS Beoell Arstmnlsnn andae Beanee - Tl 0 INE) 011 41 33 00 20 - Fax 1 {33) (011 47 04 38 89
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DEAN STARK

Method of determining fluid saturation
upon the distillation of the water
fraction, and the solvent extraction of the
oil fraction from the sample.

SOXHLET

Used to dissolve and extract oil and
brine from rock core sample by using
solvents

W
Newep I

L
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Fil. dr. Paul Conlon

Wirtschaftsmediator {IHK)

Business Mediator

Conton - AdelsbergstraBe [1h + D-81247 Minchen

Hon Christopher Shays, Chairman

Subcommittee on National Security, Emerging Threats,
and International Relations

Committee on Government Reform

B-372 Rayburn House Office Building

Washington, DC 20515, USA

18 April 2005
re: Hearing on 12 April 2005
Dear Representative Shays,

I want to thank you and the members of the Subcommittee for your kind invitation to appear
at the hearing held on 12 April 2005. It was a great honour for me to be called to share my
expertise in such a serious and professional attempt to understand very complex and
controversial events and developments in the recent past.

Regarding Jordan's imports of oil from Iraq, I would lie to add that the Subcommittee's office
has a copy of an article I wrote on this subject ("How Legal Are Jordan's Oil Imports from
Iraq?" in the Florida State University Journal of Transnational Law & Policy, vol 6, pp 109-
124, 1996) from which a somewhat fuller picture emerges than what could be explained
briefly at the hearing. For one thing, the Iraq Sanctions Committee had no authority to do
what it did. In addition, it set certain conditions for Jordan which the latter did not comply
with.

Inter alia, the action was thought of as temporary until Jordan could find alternative supplies
of oil. But Jordan failed to seek oil supplies elsewhere for the next twelve years for the simple
reason that Iraq set the price of the oil so low that it could not be had cheaper anywhere elsc.
This was not the intention of the member States of the Committee that in 1991 agreed to
acquiesce in Jordan's imports.

With best wishes for the continued progress of your investigations, I remain
Sincerely yours,

L

AN
Fil dr|Paul Conlon

Adelsbergstralic 11 b - D-81247 Mimchen
Tet: + 49 ()Y RO/ 811 798 S0 - Fax: + 49 (0} 89/ 811 798 51 - Fmail: peanton@transjuris-ck de

Mitglied der Arbeitsg hatt Mediation Miinel
und dur Gesellschalt fisr Wirtsehatt fiation and Kontlik L ¢V AGWMK)
Bankverbindung: Dresdner Bank - BLZ 700 800 06 - Kto.Nr. 05 190 0935 0

[BAN: DE44 7008 0000 0319 0095 00 - USCID-Nr DE 182 771 634 - StNr 144/120/297 79
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HOW LEGAL ARE JORDAN'’S OIL IMPORTS FROM

IRAQ?
PAUL CONLON®
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I. INTRODUCTION

In 1990, Iraq invaded Kuwait, and the Gulf War began. The
United Nations (“UN.”) responded to Iraq’s invasion by initiating
sanctions against Iraq, including the prohibition on the export of oil
from Iraq. Later in 1990, Jordan applied to the U.N. Security Council
Committee Established by Resolution 661 (1990) Concerning the
Situation Between Iraq and Kuwait (“Committee”) for an exemption

* Senior Associate, Procedural Aspects of International Law Institute, Washington, D.C.;
Fil. Dr., University of Lund, Sweden. The opinions expressed in this article are those of the
author and do not necessarily reflect the views of the Institute. From 1990 to 1995, the author
worked for the United Nations Security Council Committee Established by Resolution 661
(1990) Concerning the Situation Between Iraq and Kuwait (“Committee” /”Comm. Established
by Res, 661”) and is currently writing a history of the Committee.

The original draft of this article was published in MIDDLE E. ECON, SURV., 26 Feb., 1996, at
D1. The Middle East Economic Survey is a weekly review of oil, finance and banking, and politi-
cal developments, published in Nicosia, Cyprus.

109
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from the provision which prohibited the purchase of oil from Iraq.
The resulting legal maneuvers used by the Committee which allow
Jordan to continue buying oil from Iraq should cause great concern
for international lawyers. Some causes for concern include: (i) the
secrecy of the “agreement” between the Committee and Jordan; (ii)
problems with the “agreement” itself; and (iii) whether the Com-
mittee has the power to make such agreements.

This article discusses the various issues involved in the Com-
mittee’s decision to “take note” of Jordan’s request for an exemption
to buy oil from Iraq. This article also addresses the Committee gen-
erally, the United States’ position on this topic, and other related
issues.

II. THE SANCTIONS COMMITTEE'S DECISION AND ITS AFTERMATH

A. Jordan's Oil Problems

Traditionally, Jordan has satisfied most of its oil needs by
importing oil from Iraq, which represented eighty-four percent of
Jordan’s oil imports in 1989.1 Iraq was already in debt to Jordan;
thus trade was already on a cash-less basis. The arrangements also
were sweetened by concessionary pricing agreements. Then the Gulf
War crisis broke out, beginning with Iraq’s invasion of Kuwait in
August 1990. The U.N. responded by immediately imposing sanc-
tions on Iraq, including sanctions on Iraq’s oil exports. Jordan had
no substitution options in the short term for its oil, and its nearest
substitute supplier, Saudi Arabia, simultaneously cut off its remain-
ing supplies for reasons unrelated to the Gulf War. Therefore, Jordan
continued to import oil from Iraq after the imposition of sanctions on
August 6, 1990, that rendered such imports illegal.2

B. Jordan’s Request for Relief Before the Sanctions Committee

Faced with additional enormous economic and logistical diffi-
culties, in September 1990, Jordan applied to the Committee for relief
under Article 50 of the U.N. Charter. Jordan asked to be formally

1. Jordanian trade data in this article was taken from the U.N. database of world trade
(COMTRADE), from which its annual statistical yearbooks are generated. All data therein on
Jordanian trade is ultimately derived from official Jordanian government sources.

2. See S.C. Res. 661, UN. SCOR, 45th Sess., 2933d mtg. at 19-20, U.N. Doc. S/INF.46 (1990).

3. Article 50 of the U.N. Charter provides:

If preventive or enforcement measures against any state are taken by the
Security Council, any other state, whether a Member of the United Nations or not,
which finds itself confronted with special economic problems arising from the
carrying out of those measures shall have the right to consult the Security Council
with regard to a solution of those problems.
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allowed to continue importing oil under certain conditions (infer alia,
cash-less debt amortization in lieu of payment) and submitted rele-
vant data on its oil import and credit extension situation.* Members
of the Committee were in general agreement® that Jordan faced
unique difficulties and needed to be granted a greater degree of relief
than other Article 50 applicants. An exemption for the oil imports
was seriously considered. Jordan's application was separated from
the others and processed more expeditiously and generously; how-
ever, ultimately the Committee’s recommendations® ignored the
issue.

Jordan continued to import oil from Iraq, and this fact was wide-
ly disseminated in press reports as well as in public and classified
U.N. documents.” In the general chaos accompanying Iraq’s military
collapse in March 1991, deliveries were temporarily brought to a
halt. These events indicate that only in a limited sense can Jordan be
considered to have stopped importing oil.

One can only speculate whether the continuing imports were
covered by a tacit agreement with the United States, United King-
dom, and France—the so-called “P-3,” power-wielding permanent
Western members of the Security Council. The Committee made no
such agreement, and its initial response to Jordan’s request for an oil
import exemption was not as charitable as its later one® Addition-
ally, hints dropped during the discussion of India’s similar request
for an exemption? suggest that the P-3 still considered Jordanian

4. See Letter Dated 20 August 1990 from the Permanent Representative of Jordan Addressed fo the
President of the Security Council, UN. Doc. 5/21620 (1990) [hereinafter Letter, Aug. 20, 1990]; see
also Letter Dated 27 August 1990 from the Per ¢ Rep tative of Jordan Addressed to the
Chairman of the Security Council Comm. Established by Res. 661, Annex, U.N. Doc. 5/21786 (1990)
[hereinafter Letter, Aug. 27, 1990]. Prior to its issuance as a public document, Letter, Aug. 27,
1990, was referenced as U.N. Doc. 5/AC.25/1990/CRP.3 (1990} (restricted) in the summary
records of the Committee’s meetings. All restricted documents cited here are on file with the
author. Documents cited as “internal secretariat documents” do not have document symbols
and normally refer to informal memoranda or reports which are generated by the secretariat
and not distributed to committee members.

5. See Letter, Aug. 27, 1990, supra note 4, pmbl., 2, 3.

6. Seeid.

7. See, e.g, Report of Mission to Jordan Undertaken by Mr. Jean Ripert, at 4, UN. Doc. 5721938
{hereinafter Ripert Report]; Report of Mission to Jordan by Mr. James C. Ngobi, at 8, 13, U.N. Doc.
5/AC.25/1990/ COMM.167 (restricted).

8, See UN. SCOR, Comm. Established by Res. 661, 4th mtg. at 5-8, Agenda Item Con-
sultations Under Article 50, UN. Doc. 5/AC.25/5R.4 (remarks by Mr. Goshu of Ethiopia, Mr.
Sery of Céte d'Ivoire, and Mr. Lukabu Khabouji N'Zaji of Zaire) (restricted); see also 2 KUWAIT
CRiSIS: SANCTIONS AND THE ECONOMIC CONSEQUENCES 787-90 (D. L. Bethlehem ed., 1991)
[hereinafter KuwATT CRISIS].

9. See UN. SCOR, Comm. Established by Res. 661, 24th mtg. at 7, UN. Doc.
§/AC.25/5R.24 (1991) {remarks by Ambassador Sir David Hannay of the United Kingdom in
Tesponse to statement of Ambassador Gharekhan of India) (restricted) [hereinafter Hannay's
Remarks]; see also 2 KUWAIT CRISIS, supra note 8, at 974.
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imports to be a sanctions violation. The threat by the Security Coun-
cil to apply sanctions against states evading sanctions,!0 unique in its
resolutions, was directed precisely at Jordan.

India joined the Security Council in January 1991 and requested a
similar exemption, citing the reported existence of such an arrange-
ment without specifically naming Jordan. India’s request was re-
buffed, and in a formal opinion of considerable precision and clarity
obtained from the U.N. Legal Counsel,!1 the Committee concluded
that an exemption would be illegal. The Committee rejected India’s
argument that the debts in question predated the imposition of
sanctions. The Committee also cited the case of the rebuffed Iraqi oil
donation to the U.N. Relief and Works Agency for Palestinian
Refugees in the Near East.12

C. The “Agreement” Between Jordan and the Sanctions Committee ~
“Taking Note”

In May 1991, the P-3 and Jordan arrived at an agreement which
was formalized by an exchange of communications between Jordan
and the Committee. Because Jordan approached the Committee after
the details of the agreement had been worked out, the ensuing
correspondence did not contain all the of agreement’s details and
provisions. One can assume that the P-3 discussed this agreement
with most of the other Commitiee members prior to reaching the
agreement.

It is not necessary to go into detail about the political motives of
the various active and passive participants in these negotiations be-
cause the only issues are the legal basis and consequences of this
diplomacy. In general, all of the members of the Committee had
some valid grounds for acting as they did. In addition, the general
feeling at the time was that the long-term provisions of Resolution
687 would be formally in place and operating by 1992. The problem
was perceived as needing only a temporary “stopgap” solution to
last until the New Year of 1992. One should not discount the possi-
bility that the background agreement went beyond the oil import
issue, thus making more sense than what it appears to on its face.

10. See S.C. Res. 670, U.N. SCOR, 45th Sess., 2943d mtg. at 25, U.N. Doc. 5/INF.46 (1990).

11. See U.N. SCOR, Conun. Established by Res. 661, 25th mtg. at 24, Agenda Item Review of
the Implementation of Security Council Resolution 661 (1990), UN. Doc. S/AC.25/SR.25 (1991)
(statement by Undersecretary-General Fleischhauer) (restricted); see also 2 KUWAIT CRISIS, supra
note 8, at 977-78.

12. See U.N. SCOR, Comm. Established by Res. 661, 22d mtg. at 7, 8, Agenda Item Other
Matters (S/AC.25/1990/COMM.165), UN. Doc. S/AC.25/SR.22 (1991) (statement of the Chair-
woman, Ambassador Rasi of Finland) (restricted); see also 2 KUWAIT CRISIS, supra note 8, at 968.
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Nor should one underestimate the extent of amateurism and “ad-
hockery” in such times and circumstances. The form of the deal’s
legal quality is disappointing, suggesting amateur handwork, not
super-Machiavellian strategizing in the agreement.

Jordan sent a letter to the Committee on May 16, 1991, informing
the Committee that Jordan had “resumed” importing oil from Iraq in
limited quantities, but only for domestic needs. Jordan claimed that
it was paying for the oil by writing down each debt. The letter
further stated that Jordan would report the quantities of oil each
month to the Committee. Jordan explained that it was motivated by
“difficulties in securing adequate supplies from other sources.”13

This letter was put on the agenda of the next meeting, which was
only two working days away. Chairman of the Committeel4 intro-
duced the matter with introductory background remarks sketching
Jordan’s previous Article 50 request and citing the relevant docu-
ments.’> The chairman’s further remarks drew heavily from a draft
response which had been prepared in advance. “Given the unique
position of Jordan with respect to Iraq,” he “suggested” that the
Committee “take note of Jordan's resumption” of oil imports,
“pending any arrangements that could be made to obtain supplies
from other sources,” and “on the understanding that such Iraqi oil
exports were subject to the provisions” of Resolution 692.16

Resolution 692,17 which established the U.N. Compensation Fund
and the Compensation Commission, had only been adopted the
previous day. There was no discussion or objection to the decision.
Even the internal secretariat summary of the meeting,18 which was
used to keep the Secretary-General’s office informed of Committee’s
decisions, did not mention this agenda item. Ironically, the agenda
item was titled Review of the Implementation of Resolution 661 (1990).
Originally done for historical reasons, further “note taking” exercises
of the Committee done in later years were systematically put under

13. Note Verbale Dated 16 May 1991 from Jordan Addressed to the Chairman of the Comm,
Established by Res. 661, UN. SCOR, U.N. Doc. S/AC.25/1991/COMM.159 (1991) (restricted),
quoted in 1951 COMMS LOG at 102, Synopsis (internal secretariat document).

14. The 1991-92 Ambassador Peter Hohenfellner of Austria. The chairman of a sanctions
committee is elected ad personam, is not the representative of his government in this function
and, strictly speaking, is not a member of the committee,

15. See U.N. SCOR, Comum. Established by Res. 661, 41st mtg. at 2, Agenda Item Review of
the Implementation of Resolution 661 (1990}, UN. Doc. S/SR.25/SR.41 (1991) (restricted) [herein-
after Review of the Implementation of Resolution 661). For the list of the documents cited at that
meeting, see supra note 4.

16. Review of the Implementation of Resolution 661, supra note 15.

17. S.C. Res. 692, UN. SCOR, 46th Sess,, 2987th mtg, at 18, U.N. Doc. 5/INF.47 (1991).

18. Comm. Established by Res. 661, 41st mtg., Summary (reissued for technical reasons)
(internal secretariat document).
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this heading. No reference was made either to Article 501° or to
paragraph 23 of Resolution 687.20 The U.N. has recently preferred to
speak of the Committee’s “taking note” of “Jordan’s request for
resumption of imports,”2! but the word “request” was used neither
at the meeting of the Committee nor in the chairman’s response to
Jordan, dated May 21, 1991.22

D. The Aftermath of the “Agreement”

Jordan’s ritual of periodically reporting volumes of crude oil and
refined product in tons (along with the corresponding dollar values)
to the Committee was eventually institutionalized. At Committee
meetings, the chairman normally referred to the incoming letter and
“suggested” "proposed” that the Comumittee “take note” thereof,
normally remarkmg as has been its custom” or “as it has done on
previous occasions.” There was never any discussion or debate. By
1995, the instructed delegates of thirty-five governments had at one
time or another silently condoned this action as successive chairmen
repeated the ritual phrase “taking note . . . as has been its custom.”
Anyone may guess how many of the delegates knew what was be-
hind this bizarre ritual. Apparently, Jordan’s “obligation” to report
was not universally recognized. On one occasion, a delegate ex-
pressed his appreciation of reporting and stated that he hoped
Jordan would continue to keep the Committee informed.

Jordan's reporting was not complete. It submitted figures for
only seventeen of the first twenty-four months during which this
scheme operated.2¢ Further, it submitted one monthly report which
contained tonnage figures, but not dollar values. On one occasion,

19. See Gian-Luca Burci, The Indirect Effects of United Nations Sanctions on Third States: The
Role of Article 50 of the UN Charter, AFR. Y.B. INT'L L. 157, 162 (1955),

20. S.C. Res, 687, UN. SCOR, 46th Sess., 2987th mtg. para 23, at 14, UN. Doc. S/INF.47
(1991).

21. Implementation of the Provisions of the Charter of the United Nations Related to Assistance to
Third States Affected by the Application of Sanctions Under Chapter VII of the Charter: Report of the
Secretary-General, UN. GAOR, 50th Sess., at 10, U.N. Doc. A/50/361 [hereinafter Report on
Implementation].

2. Letter Dated 21 May 1991 from Chairman of the Comm. Established by Res. 661 Addressed to
the Per tative of Jordan, UN. Doc. S/AC.25/1991/NOTE/55 (1991) (restricted)
{hereinafter Lctter May 21, 1991},

23. See UN. SCOR, Comm, Established by Res. 661, 81st mig. at 3, Agenda Item Review of
the Implementation of Resolution 661 {1990), UN. Doc. S/AC.25/SR.81 (remarks by Mr. Graham
of the United States) (restricted).

24. See Data on Iraqi Trade/Rev.3: Memorandum Dated 1 December 1993 from Paul Conlon
Addressed to James C. Ngobi D, at 3 (internal secretariat document) [hereinafter Conlon
Memorandum).
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the secretariat neglected to put the letter on the agenda.®> As a
consequence, the Committee never “took note” of the oil imports in
August 1991. Jordan bore no responsibility for this.

In 1993, the secretariat began to suspect that Jordan’s reportings
were not truthful. This was confirmed in early 1994 when full com-
parison data for 1993 became available. The figures submitted by
Jordan reflected an approximate monthly flow of 55,000 barrels/day
{“b/d”), whereas official Jordanian reportings to the UN. world
trade database?® showed approximately 75,000 b/d. Additionally,
outside press reports discussed details of the scheme which were not
discussed by the Committee and were not even in its correspondence
archives. ‘

Originally, the pseudo-agreement’s existence was held to be a
secret. It was never mentioned in any published UN. document.
Even so, international lawyers knew about it at a fairly early date.??
The Committee steadfastly refused to grant any other concessions of
the same kind despite pressure from interested candidates, such as
India,?® Romania,?? Czechoslovakia,?® and Turkey. Public discussion
concerned the question whether Iraqi debts were fully repaid and
whether Jordan should begin paying cash for its imports. The secre-
tariat was greatly annoyed by constant press usage of words like
“approval,” “permission,” and “agreement” in reference to the Com-
mittee’s actions regarding Jordan's oil purchases. The secretariat felt
the Committee’s “taking note” was only recognition of the de facto
conditions and was not positive authorization for the oil imports.

Research showed that some detailed provisions of the scheme
were found in various background documents.3! The critical center-
piece contained more than one way of calculating Iragi debt to

25. See Note Verbale Dated 13 September 1991 from Jordan Addressed to the Chairman of the
Comm. Established by Res. 661, UN. Doc. 5/ AC.25/1991/COMM.423 (1991) (restricted).

26. Seesupranotel.

27. See Martti Koskenniemi, Le Comité des tions créé par la résolution 661 (1990) du Conseil
de sécurité, 37 ANNUAIRE FRANGAIS DE DROIT INTERNATIONAL 119, 126 n.33 (1991).

28. See Hannay's Remarks, supra note 9.

29. See UN. SCOR, Comm. Established by Res. 661, 58th mtg. at 4-7, Agenda Item Consul-
tations Under Article 50 of the Charter, UN. Doc. 5/ AC.25/SR.58 (restricted). The State Secretary
of the Romanian Foreign Ministry, Mr. fonel V. Sandulescu gave a statement; the French text
was issued by the Romanian Permanent Mission to the United Nations as a press release on the
same date.

30. See Note Verbale Dated 29 December 1992 from Czechoslovakia Addressed to the Comm.
Established by Res. 661, U.N. Doc. $/AC.25/1992/COMM.1822 (1992) (restricted), discussed in
U.N. SCOR, Comm. Established by Res. 661, 85th mtg. at 2, 3, UN. Doc. S/AC.25/5R.85
(restricted).

31. See Letter, Aug. 20, 1990, supra note 4; Letter, Aug. 27, 1990, supra note 4; Ripert Report,
supra note 7.
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Jordan in August 199032 The exact terms of interest and amorti-
zation were not clear. In addition, surviving delegates and secre-
tariat officials were undecided regarding the meaning of the Delphic
reference to Resolution 692 in the May 21, 1991, letter. Furthermore,
no agreement existed to determine whether the deliveries of oil be-
tween August 1990 and May 1991 were to be deducted from the
original debt. Indeed, the decision to “take note” at the meeting in
May 1991 did not clarify the status of those oil deliveries. An inter-
nal best efforts calculation suggested that the original debt was paid
by April 1992, and further trade credit debts were cleared by 1993.
Therefore, after 1993, Iraq entered into a trade surplus with Jordan.33

In early 1994, the secretariat suggested that Chairman of the
Comimittee consider telling the members about the contents of an
internal report® on these matters, which his delegation and at least
five others already had in their possession. The internal report
included information on the discrepant sets of oil import statistics,
but the matter was never formally brought up in the Committee.
Rather, it came to the Committee’s attention when the permanent
mission of Kuwait faxed the Committee copies of a dispatch’S from
the Kuwaiti News Agency’s UN. correspondent, which divulged
some of this information. Two members of the Committee promptly
complained orally to the secretariat about this information being
leaked. They further complained that the secretariat exceeded its
mandate in collecting information. The U.N. later claimed that
Jordan also lodged a formal complaint36 In this light and in the
course of further disputes with Jordan over other matters, a delegate
requested that the secretariat prepare information on Jordan’s oil
imports for the members of the Committee.37

The resulting research revealed new information: Jordan in-
creased its dependence on Iraqi oil supplies from eighty-one—
eighty-two percent in 1990-91 to over ninety percent in 1992-93,
Jordan did not seek substitute suppliers because Iragi oil was

32, See Letter, Aug. 27, 1890, supranote 4.

33. See Conlon Memorandum, supra note 24.

34. Seeid.

35. See Sanctions: Iraq-Jordan, KUNA (Kuwaiti News Agency) dispatch from United
Nations (April 25, 1994); see also Walter Pfaffle, Irak/Jordanien: UNO will illegalen Olhandel
iiberpriifen, LUXEMBURGER WORT, July 2, 1994, at 16; Die eigenen Statistiken belasten Jordanien:
Vereinte Nationen sorgen sich wegen Verstissen gegen Irak-Embargo, BASLER ZEITUNG, July 11, 1994,
at2,

36. See Conlon Report: UN Stonewalls Against Allegations, INT'L REP., June 30, 1995, at 2, 3
(citing statement of Mr. Ahmad Fawzi, the Secretary-General’s Spokesman).

37. See UN. SCOR, Comum. Established by Res. 661, 112th mtg. at 10, Agenda Item Report
on the Visit to Jordan of Mr. Jingzhang Wan, UN. Doc. S/AC.25/SR 112 (1994) (remarks by Mr.
Rose of the United States) (restricted).
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cheaper. In addition, considerable manipulation was involved. The
1993 figures exceeded the figures submitted to the Committee by
forty-one percent in tons and eighty-one percent in dollars. A set of
tables and graphs, and one press excerpt on Iraqi oil exports to
Jordan were distributed to the delegates at the following meeting,38
At the meeting, one delegate stated that her government would
study the information and return to the matter.3® However, as late as
April 1995, the matter had not been discussed again.

ITII. THE LEGALITY OF THE DECISION

A. Legal Problems with the Sanctions Committee’s Actions

The winding road traversed by this pseudo-agreement clearly
demonstrates the precariousness of law generated in a political and
diplomatic environment. The Security Council was instituted “in
order to ensure prompt and effective action.”4 Therefore, it has
traditionally been granted license to put politics before law. How-
ever, the Security Council does not create subsidiary organs like the
sanctions committees to decide whether a threat to the peace exists
or whether sanctions should be imposed. Sanctions committees exist
to administer the minutiae of implementation. If we are going to let
the Security Council use legally questionable decisions to impose
sanctions and abandon minimal legal provisions in their implemen-
tation by the Committee, then the Security Council’s political pre-
rogatives will no longer appear acceptable. Habits of diplomatic
custom, such as the legally nebulous function of “taking note,” con-
tribute to the problem. The customary bias in international law leads
to mere passive toleration of legally constitutive effects. Consistently
“taking note” of questionable acts or documents is inadvisable be-
cause it jeopardizes legal positions and undermines credibility.
Regarding a related question, the secretariat would occasionally
warn the Committee delegates of the potential ramifications of un-
critically “taking note” of submissions.4!

38. See Note for the Reference of the Chairman: Iragi-Jordanian Oil Export Statistics {revised July
5, 1994) (internal secretariat document), partially reprinted in Iraq’s 1993 Crude Qil and Product
Exports to Jordan Average 77,000 b/d, MIDDLE E. ECON. SURV., July 11, 1994, at A11, A12. [herein-
after Note for the Reference of the Chairman).

39. See UN. SCOR, Comm.,, 113th mtg., Agenda Item Reports of Jordan’s Importation of Oil
from Irag, UN. Doc. S/AC.25/SR.113 (1994) (remarks by Ms. Wade of the United States)
(restricted).

40. UN. CHARTER art. 24, para 1.

41. See Conlon Memorandum, supra note 24, at 7 (stating that taking note of noncredible data
has caused ongoing damage to Corrunittee’s status and dignity).
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B. Legal Problems with the “Agreement”

The intention of the agreeing parties was to regulate their agree-
ment in an exchange of correspondence. This contributed to a
further dilution of the contents. The reference to “resumption” of oil
imports appeared twice in a short letter. This lends itself to the
interpretation that the Committee endorsed Jordan’s misrepresenta-
tions about having ceased to import Iraqi oil. A more neutral phras-
ing would have been more appropriate. The response on May 21,
1991,%22 by the Chairman of the Committee leaves open more ques-
tions than it answers because it does not contain an explicit enuncia-
tion of the two parties’ obligations, nor does it suggest further
correspondence or action. The degree of conditionality in the sen-
tence “pending . . . arrangements . . . to obtain” oil elsewhere does
not suffice to show a distinct obligation. The Delphic reference to
Resolution 692, which probably intended to stress that cash-less
deliveries of oil were exempt from impost for the benefit of the
Compensation Fund, states the exact opposite. If the matter became
the object of scrutiny by a court, it would be difficult to explain how
the Committee continually repeated statements about the applica-
bility of Resolution 692 while failing to ascertain whether Resolution
692 was being applied.

C. Other Legal Questions

1. On What Powers Did the Committee Act?

It is easier to determine on what authority the Committee did not
or could not act. Misunderstandings arose because outsiders were
under the impression that the Committee acted under Article 50 or
under paragraph 23 of Resolution 687. Neither was correct. Article
50 is a problematic provision of the UN. Charter because while
Article 50 grants member states the dubious right to “consult” with
the Security Council, it does not establish any provisions for relief
measures, or any authority for any UN. body to take concrete
action.®3 In redelegating this function to the Committee,* the Secu-
rity Council made matters worse. Because the Committee works in
secret, outsiders will never really know if the Committee has granted
an exemption under Article 50, or what was said or agreed to in
private. India believed that Jordan was allowed to import oil under
Article 50. The same general objection applies to paragraph 23 of

42. Letter, May 21, 1991, supra note 22,
43. See Burci, supra note 19, at 164.
4. See S.C. Res. 669, U.N. SCOR, 45th Sess., 2942d mtg. at 24, U.N. Doc. 5/INF.46 (1990).
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Resolution 687. From its adoption to the beginning of 1995, the
Committee did not use the powers provided by this paragraph,
although pressure to do so continued. This fact was not known,
however, because Committee’s decisions are secret.

The “taking note” of Jordanian oil imports was not based on
paragraph 23 for several reasons. First, no reference was ever made
to paragraph 23. Second, the meeting in question was largely
devoted to a bitter dispute over Iraq’s application to use paragraph
2345 Third, the relevant agenda item referred to Resolution 661, not
Resolution 687. Finally, the construction of paragraph 23 proceeds
from the target state’s need to export oil (presumably to any state of
destination) to generate income for humanitarian expenses. The
pseudo-agreement with Jordan proceeded from Jordan's unique
need to import Iraqi oil. The purpose implied in paragraph 23 was
not reflected in Jordan’s situation.

2. Has a General Authority for Sanctions Committees to Grant Such
Exemptions Evolved in Practice?

No. There is only one other known instance of this—a banal
decision by the Yugoslavia Sanctions Committee allowing the export
of a religious statue determined not to be “a commodity.”4¢ No legal
power to grant such an exemption was cited in either the chairman’s
remarks at the 41st Meeting of the Committee, nor was any legal
power to grant such an exemption cited in his reply to Jordan on
May 21, 1991. This is not unusual. The Committee rarely cited any
authority for its decisions. Jordan cannot be held responsible for
either the Comumittee’s lack of authority to grant the exemption or for
the Committee’s failure to clarify the powers under which it acted.

Patrick Clawson argues that Jordan’s claim that it was still
collecting on old debts is based on a “polite fiction,” whereby Jordan
consistently extends new loans.#” However, the correct explanation
may be different: Jordan could be collecting on a much larger debt, a
guarantee on an Iraqgi loan of $2.6 billion.#8 The manipulation that

45. See UN. SCOR, Comm. Established by Res. 661, 41st mtg. at 34, Agenda Item Request
by Irag Pursuant to Paragraph 23 of Resolution 687 (1991), UN. Doc. S/AC.25/SR.41 (1991) (re-
stricted) (discussing Letter Dated 14 April 1991 from the Permanent Representative of Irag Addressed
to the Chairman of the Comm. Established by Res, 661, U.N. Doc. 5/ AC.25/1991/COMM.124 (1991)
and Letter Dated 19 April 1991 from the Permanent Representative of [rag Addressed to the Chairman
of the Comm. Established by Res. 661, UN. Doc. S/AC.25/1991.163 (1991)).

46. Michael P. Scharf & Joshua L. Dorosin, Interpreting UN Sanctions: The Rulings and Role of
the Yugosiavia Sanctions Commitiee, 19 BROOK. J. INT'L L. 771, 797 (1993). '

47. PATRICK CLAWSON, HOw HAS SADDAM HUSSEIN SURVIVED? [McNair Paper 22] 49
(1993).

48. See Letter, Aug. 27, 1990, supra note 4.
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Clawson believes Jordan is engaging in is not legal. The Committee
questioned the legality of forward barter deals, such as goods now
for oil later. Extensions of new loans for immediate delivery of oil
should also be included. It is difficult to understand how Jordan
could be held to have received permission to import oil for debts ina
general sense. The construction of the discussions between Jordan
and the U.N. in 1990 and 1991 strongly suggests that the exemption
granted was only meant to apply to debts existing before August
1990 (as identified and quantified by Jordan in its dealings with the
Committee over Article 50 relief in the fall of 1990). It is not clear
exactly how high those debts were or how the debts were to be
amortized. Debts not discussed were probably not covered by the
agreement.

3. Does Jordan Have Any Responsibility for Violating the Sanctions?

It is hard to see any responsibility for Jordan at this point. The
Committee has repeatedly “taken note” of its oil imports, failing to
object to them. The Committee has not taken any action to notify
Jordan of an obligation to either stop or pay thirty percent of its
value to the Compensation Fund. It seems the Committee’s behavior
would undermine the legal position of the Security Council, should
the Security Council attempt to hold Jordan responsible for violating
the provisions of Resolution 661 or Resolution 692. One very
important exception exists. In May 1991, Jordan expressly agreed to
report monthly imports to the Committee. The Committee did not
object to this agreement. Jordan, then, constantly submitted reports.
The Committee acknowledged these reports. Thus Jordan cannot
claim legalization for any imports in excess of what it reported, nor is
there any lack of clarity regarding the applicability of the thirty
percent impost to such imports. As of December 1993, the discrep-
ancy exceeded 4.4 million tons of oil, valued by Jordan at $475
million.#® The portion owed to the Compensation Fund would be
approximately $142 million. If these trends continue, approximately
$60 million would be owed each year. This outcome is independent
of the question whether the rest of the oil was subject to the same
thirty percent impost. Such a conclusion is not certain, but it could
still be argued. A

49. See Note for the Reference of the Chairman, supra note 38.
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4. Was There Responsibility on the Part of the Committee?

This problem is less clear as far as it concerns the Committee’s
duty to prevent or prosecute sanctions violations. The Committee’s
mandate was implicit. The Committee acted with extreme negli-
gence, first by establishing a practice of granting pseudo-authoriza-
tion for oil imports by “taking note” of them and, second, in failing
to react to what were obvious violations of the terms of the agree-
ment on Jordan’s part. Yet, it is more on the issue of the general
agreement that the Committee is vulnerable. Lacking authority to
authorize Jordan's oil imports from Iraq under any heading, the
Committee engaged in practices which Jordan and third parties
could only construe as an authorization, and thus violated the sanc-
tions regime itself. The Committee’s actions so thoroughly under-
mined the Security Council’s legal position that it is difficult to see if
the actual perpetrator, Jordan, could now be held responsible for im-
ports which clearly were in violation of Resolution 661. International
lawyers are unanimous about the imports’ illegal character.50

The Committee’s actions also call into question the legitimacy of
its discharge of duties vis-a-vis the collective membership of the
U.N51 Under the U.N. Charter, the members of the Security Council
are assumed to act on behalf of the entire membership. Itis not clear
if this assumption should apply to the Committee because, under the
Charter, the Committee’s status is very unclear. Nonetheless, re-
sponsibility must exist somewhere. If the Committee is not respon-
sible to the members, then the Security Council must be responsible
to the members for what the Committee did.

5. How Was Something of This Nature Actually Accepted and
Defended by Those Participating in It?

Inside the secretariat (or, more properly, the part that services the
Security Council and the Committee, now called the Department of
Political Affairs), two main justifications were generated. One was
that the Committee did not authorize, permit, or grant an exemption,
or any such thing, but merely limited itself to “taking note.” That act
was clearly in the Committee’s mandate, so that the Committee
needed no further authorization. The second argument suggests that
the Committee had the power to grant such exemption under

50. See, e.g., Burci, supra note 19, at 162 (stating that these imports are “of dubious legality
under Resolution 661”); Koskenniemi, supra note 27, at 126 (stating these the imports are *a
conspicuous violation of Resolution 661"). Burci’s remark could be interpreted to suggest that
the measure might have been lawful under Resolution 687.

51. See U.N. CHARTER art. 24, para 1.
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paragraph 23, and, although the Committee admittedly did not do so
in that particular instance, the Committee could not be held to have
exceeded its powers because the Committee did have such broad
authority under paragraph 23. Arguments of this kind have not been
articulated by the U.N. Office of Legal Affairs (“OLA”), which has
sought subtly to distance itself from the arrangement.5? In a recent
report of a General Assembly committee>® (prepared by the staff of
OLA) on assistance under Article 50, recommendations appear
regarding the tightening of control over such exemptions in the
future. These recommendations reflect the bitter lessons learned, at
least by the U.N. legal officials, from the Jordanian exemption agree-
ment. This report is the first and only published U.N. document to
admit the existence of the agreement.> Otherwise, the U.N. lawyers
have sought refuge in the excuse that the explicit reference to Resolu-
tion 692 prudently ensured protection of the Compensation Fund's
interests.

IV. THE UNITED STATES' POSITION

The position of the United States government would appear to be
that all Iraqi oil exports to Jordan are subject to the thirty percent
impost, and a claim has even been advanced that the United States
was instrumental in crafting the exact wording of paragraph 6 of
Resolution 69255, The paragraph “allowed the {Compensation] Fund
to try to recapture the deduction for any amounts of oil that have left
Iraq since [April 2, 1991] . . . to Jordan with the tacit acceptance of the
Sanctions Committee.”56 This statement leaves open the possibility
that the P-3 proceeded with their legalization of Jordan’s oil imports
because the tacit agreement and the adoption of Resolution 692
occurred almost simultaneously. The P-3 believed that they had al-
ready created the legal basis for collecting thirty percent on these

52. See Burci, supra note 19.
53. See Report on Implementation, supra note 21, at 11.
54. Seeid. at 10.
55. Resolution 692 provides:
[TThe requirement for Iraqi contributions will apply in the manner to be prescribed
by the Governing Council with respect to all Iragi petroleum and petroleum
products exported from Iraqi after 3 April 1991 as well as such petroleum and
petroleum products exported earlier but not delivered or not paid for as a specific
result of the prohibitions contained in Security Council Resolution 661 (1990).
5.C. Res. 692, supra note 17, para 6. It is unclear from this wording if the illegal Iragi exports to
Jordan between August 6, 1990, and April 2, 1991, would then be subject to the “thirty-percent
requirement.”
56. Ronald J. Bettauer, Establishment of the United Nations Comyp ion Commission: The 1LS.
Government Perspective, in THE UNITED NATIONS COMPENSATION COMMISSION {Thirteenth Sokol
Colloquium] 29, 33 (Richard B. Lillich ed., 1995).
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transactions. If true, this fact would then raise additional questions
as to why the P-3 never tried to press any claims in this direction in
the forum of the Committee, where they showed an extreme reluc-
tance to get involved in any discussions on these matters. The P-3
may have feared that further discussion would open an additional
can of worms, the exact contents of which can only be a matter of
speculation,

In addition, it is not known what the Compensation Fund may
have done, if anything, to press such a claim. Officials of the Com-
pensation Fund were aware of most of what has been described in
this article. They also had access to the report on Iraqi trade activi-
ties,%7 which never officially reached the members of the Committee.

H

V. CONCLUSION

With the passage of time, the practitioners who participated in
the Security Council’s sanctions expansion of the early 1990s from
the inside have started to publish their analyses and reflections in
various scholarly publications.3® A consensus is emerging from these
sources. The legal quality of Security Council’s work has been defi-
cient, the actors involved have been both quantitatively and quali-
tatively overwhelmed, the coherence of international law in this area
has been more shattered than consolidated by practice, and the tradi-
tional conceptual apparatus of international lawyers cannot do jus-
tice to what has now evolved. These practitioners also tend to agree
that excessive secrecy has contributed to this state of affairs and pre-
vented assistance from the outside in the form of scholarly analysis
and the development of doctrine. Meanwhile, sanctions committees
and the Security Council have come into ill repute. Modesto Seara-
Véazquez recently suggested™? that the archaic premises on which the
Security Council was built condemn it alternately to either impotence
or illegality. The subject of the present article certainly bears him
out.

The gap between the high legal dignity of Chapter VII actions
and the deficient legal culture in which they evolve and are adminis-
tered has clearly gotten out of hand. Some scholars recommend that

57. See Conlon Memorandum, supra note 24.

58. See, e.g., Koskenniemi, supra note 27; Scharf & Dorosin, supra note 46; Michael Scharf,
United Nations Sanctions: The Role of the Security Council Sanctions Committee, INT'L PRACTI-
TIONER'S NOTEBOOK, Oct. 1995, at 1, 8-10; see also HELMUT FREUDENSCHUSS, BESCHLUSSE DES
SICHERHEITSRATES DER VN NACH KAPITEL VII: ANSPRUCH UND WIRKLICHKEIT (Schriftenreihe
des Walther-Schitcking-Kollegs 16, 1995).

59. Modesto Seara-Vazquez, The UN Security Council at Fifty: Midlife Crisis or Terminal
Hliness?, GLOBAL GOVERNANCE, Issue 3, 1995, at 285, 291,
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sanctions committee decision-makers should be appointed from
among legally qualified diplomats for a fixed term.%0 Elsewhere, the
author of this article has stated that the use of instructed diplomats
in this function has been a disaster because it prevents the
development of a specialized and qualified core of professional civil
servants to assist, guide, and advise them.8! The author proposes to
replace diplomats with individually appointed expert commissioners
of suitable background, who can be held responsible for their own
decisions. The author believes that such commissioners should not
represent their governments because this representation precludes
responsibility.

International law can only develop on the basis of the practice of
states in their intercourse with each other, and this has made
diplomats the embodied actors in generating international law. At
the present stage, the need is greatest for procedural norms and
practices for professionalized multilateral governance structures. To
achieve this goal, another approach and other actors are required.

60. See, e.g., Scharf & Dorosin, supra note 46, at 826,
61. Paul Conlon, Sanctions Infrastructure and Activities of the United Nations: A Critical

A (unpublished paper prepared for the 1995 Carnegie Commission to Prevent
Deadly Conflict, on file with author).

O



		Superintendent of Documents
	2010-08-17T23:08:56-0400
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




